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SPECIAL EDUCATION RIGHTS
AND RESPONSIBILITIES

Chapter 1

Information on Basic Rights and Responsibilities

Introduction

Special education programs in California are goserny a combination of state
and federal laws. Under these laws, school distnaist provide each student with
a disability with a free appropriate public educat{FAPE). FAPE means special
education and related services that are providedlaic expense and without
charge, meet appropriate standards, include prektitough secondary
education, and conform with an Individual Educatitmogram (IEP). [Title 20
United States Code (U.S.C.) Sec. 1401(9); TitleG3¥e of Federal Regulations
(C.F.R.) Section (Sec.) 300.17.] Special educanast be provided in the least
restrictive environment. This means that to theimar extent appropriatall
students with disabilities should be educated witidents who are not disabled.
[34 C.F.R. Sec. 300.114.] In addition, FAPE regsiithat special education
students are involved and make progress in therglee@ucation curriculum and
toward achievement of their IEP goals. [20 U.S€c. 1414(d)(1)(A); 34 C.F.R.
Sec. 300.320(a)(1).]

1. | hear a lot about federal and state laws, andetleral and state
regulations. What's the difference?

In 1975, the 9% Congress of the United States passed The Edudatidxl
Handicapped Children Act (Public Law 94-142), naalled the Individuals with
Disabilities Education Act (IDEA)20 U.S.C. Secs. 1400 and followihg
California has also passed its own laws, which galyeparallel IDEA and form
the basis for providing services in this state lif@aia Education Code (Cal. Ed.
Code) Secs. 56000 and following.]

The federal and state laws contain most of theigians governing delivery of
special education and related services. Howevargsmes the law is unclear or
leaves something out. Where this has happenedfetfiederal Department of
Education and the California State Department afdation (CDE) have created
regulations under the authority of IDEA or state.ldhe federal regulations are at
Title 34, Code of Federal Regulations (C.F.R.) Bafi, and the state regulations
are at Title 5, California Code of Regulations (R, Secs. 300 and following.



Federal law and regulations create the broad fraewithin which California
must function as a recipient of federal funds uB&A. Since California has
enacted its own statutes and regulations, thesergignwill be followed in
providing special education in the state. Howellecause of the Supremacy
Clause of the U.S. Constitution, federal law argutations must be followed
whenever there is a conflict between state and & thev, except when the state
law grants more rights to the individualStiidents of the California School for the
Blind v. Honig(9th Cir. 1984) 736 F.2d 538.]

2. Who is eligible for services under IDEA?

Children who have an eligible disability that caaiigem to need specialized
educational services to benefit from their educatice entitled to receive special
education and related services. Eligible disabsgiinclude: children with mental
retardation; hearing impairments (including deashespeech or language
impairments; visual impairments (including blindgsg<hildren who are
emotionally disturbed; children with orthopedic iamments; children with autism;
children with traumatic brain injury; children witther health impairments; and
children with specific learning disabilities. [2QRJC. Sec. 1401(3); 34 C.F.R.
Sec. 300.8; Cal. Ed. Code Sec. 56026(a); Titlelfdbaia Code of Regulations
(C.C.R.). Sec. 3030.] In addition, under fedeaal,la child must also, as a result
of one of these conditions, need special educatnohrelated services. [20 U.S.C.
Sec. 1401(3)(A)(ii); 34 C.F.R. Sec. 300.8(b){@nod v. Encinitas Union School
District, 486 F.3d 1099 (9th Cir. 2007).] Under state lawhild's impairment
must require instruction and services which categprovided with modification
of the regular school program. [Cal. Ed. Code $56626(b).] Federal law refers
to an eligible child as a “child with a disabilityCalifornia law refers to an eligible
child as an “individual with exceptional needs.”

Federal law provides that a child is not eligilie $pecial education if the
determining factor in the child's exceptional nesds lack of appropriate
instruction in reading, a lack of instruction intmaor limited English proficiency.
[20 U.S.C. Sec. 1414(b)(5); 34 C.F.R. Sec. 300306 (California law appears to
further narrow special education eligibility by tatg that, unless the child has a
disability within the meaning of the federal spéeiducation eligibility definitions
and the state regulatory special education dedimsti pupils are not eligible if their
educational needs are due primarily to limited Eigproficiency, a lack of
instruction in reading or math, or due to environtag cultural, or economic
factors. [Cal. Educ. Code Sec. 56026(e).] Howgvecause federal law does not
contain these limitations for environmental, cudduor economic factors, and
because California law defers to the federal lawnlojuding the phrase "unless
disabled within the meaning of [the federal lavehilldren should not be excluded
from eligibility in California on the grounds thtiteir educational needs are due to
one of these three factordBdard of Education v. Rowlg®58 U.S. 176 (1982).]



Children meeting these criteria between the agé&sanid 18, inclusive (which
means throughout a student’s entire eighteenthofdde), are eligible for special
education, without qualification, unless, of coutbey graduate with a regular
diploma at any time during that period. [Cal. E®d€ Sec. 56026(c)(3).]
Individuals who are 19, 20, or 21, who have notlgeded from high school with a
regular diploma, and who were enrolled in or wdigilde for special education
prior to their 19 birthdays, continue to be eligible during thosargdf they have
not completed their prescribed course of studyf, thhey have not met proficiency
standards in basic skills (which, beginning in 200&y involve passing the High
School Exit Exam). [Cal. Ed. Code Sec. 56026(ck8126.1(b), and 60851.] This
Is consistent with federal special education laviciiprovides continuing
eligibility for special education students, so lagconsistent with state law, for
individuals through age 21 as long as they haveyrastuated from high school
with a regular diploma. [34 C.F.R. Sec. 300.103d)&(ii).]

3. How does the school district determine whether ynchild has
a learning disability?

If a student has a severe discrepancy betweerbttity #&as measured by
intelligence testing) and his achievement (as mealsby standardized tests of
academic achievement), it can be assumed that smges getting in the way of
the learning that would otherwise be expectedHat student and that he has a
learning disability. School districts no longewvbdo use this model, which is
referred to as the "discrepancy model" in detemgjiwhether a child has a
learning disability. School districts may usehéy choose, "a process that
determines if the child responds to scientificesgsh-based intervention as part of
the evaluation procedures” instead of the discreparodel. [20 U.S.C. Sec.
1414(b)(6); 34 C.F.R. Sec. 300.307.] This is thealled RTI (response to
interventions) model. The rules regarding what firocess may involve, its effect
on time lines, and how it will be implemented aegnlg developed and will likely
continue to evolve for a period of time. The aushaf this manual will continue to
monitor these developments and update readers thkea processes are
established.

[move next Q&A entirely to chap. three and mergat Q&A 26 on eligibility]

4. Some categories of disability that qualify a stlent for special
education require that the condition “adversely aféct
educational performance.” What does that mean?

Many schools evaluate whether a child’s conditias &n adverse affect on his

educational performance strictly on the basis atlgs or the child’s scores on
standardized tests. Although grades and, perhtgrg]ardized test scores may be



one measure of educational performance, the lavttendourts take a broader
view. Especially when determining whether a chikelkicational performance was
adversely affected by the child’s emotional comudtithe federal appellate court
governing California requires that consideraticsode given to a student’s need
for behavioral and emotional growtl€qunty of San Diego v. California Special
Education Hearing Officeet al., 93 F.3d 1458, 1467'(€ir. 1996).] Although
some students test well when taking standardizd,téhe law does not require
poor standardized test scores in order to finddwese affect on educational
performance. The courts have established thatd<kducational needs include
academic, social, health, emotional, communicaptgsical, and vocational
needs. $eattle School Dist. No. 1 v. B.82 F.3d 1493, 1500 {ICir. 1996).]

Federal special education law also distinguishésden “educational”
performance and “academic” performance and esteddithat “educational”
performance is a broad concept. For example, @mnldnust be assessed by schools
in all areas of suspected disability. [20 U.S.C:.3414(b)(3)(B).] Those areas are
defined by federal regulations to include: healtkion, hearing, social and
emotional status, general intelligence, academifopaance, communicative
status, and motor abilities. [34C.F.R. Sec. 300&04).] Academic performance

Is only one of the areas in which children musabgessed. Congress and the
California Legislature could have used the narrowwan “academic performance”
when writing the definitions of conditions which uld qualify a child under
eligibility categories such as Emotionally Distulb®©ther Health Impaired,
Orthopedic Impairment, Mental Retardation, Speedhamguage Impairment,
Visually Impaired, Hearing Impaired, Deaf. Howewsey did not. Congress and
the California Legislature sued the broader terdutational performance” in
these eligibility definitions. In addition to grasland standardized tests scores,
schools must consider how a child’'s emotional, theal other conditions
adversely affect his non-academic performance ¢ragdoehavioral and other
domains as well,

5. What are the eligibility criteria for children w ith disabilities
who are three to five years old?

Eligibility criteria for preschool children are ked to the criteria for school-age
children. To be eligible for special educationhddmust have one of the
following disabling conditions:

(1)  Autism;

(2) Deaf-blindness;

(3)  Deafness;

(4) Emotional disturbance;
(5)  Hearing impairment;



(6) Mental retardation;
(7) Multiple disabilities;
(8) Orthopedic impairment;

(9) Other health impairment (potentially includes atitam deficit
disorder, attention deficit hyperactivity disord€gurette Syndrome,
dysphagia, fetal alcohol syndrome, bipolar disader other organic
neurological disorders, see Fed. Reg. Vol. 71,186, p. 46550);

(10) Specific learning disability;

(11) Speech or language impairment in one or more afeyoi
fluency, language, and articulation;

(12) Traumatic brain injury;
(13) Visual impairment; or
(14) Established medical disability.

All of these conditions, except (14), are definedCiF.R. Sec. 300.8 and discussed
in 5 C.C.R. Sec. 3030.

An “established medical disability” is defined iRICEd. Code Section
56441.11(d) as a disabling medical condition orgamital syndrome that the IEP
team determines has a high predictability of reqgispecial education and
services.

In addition to meeting one or more of the qualifyconditions, to qualify for
special education, a child must need speciallygthesl instruction or services and
must also have needs that cannot be met with neatin of a regular
environment in the home or school, or both, withangoing monitoring or
support as determined by an IEP team. [Cal. Ede@mt. 56441.11(b)(2)&(3).]

A child is not eligible for special education arehsces if she does not otherwise
meet the eligibility criteria and her educationaéds are due primarily to:

(1) Unfamiliarity with the English language;

(2) Temporary physical disabilities;

(3) Social maladjustment; or

(4) Environmental, cultural, or economic factors.
[Cal. Ed. Code Sec. 56441.11(c).]
See Chapter 11nformation on Preschool Education Services



6. Are there educational programs for children unde three
years of age?

Early educational opportunities are available fants and toddlers less than three
years of age who have low incidence disabilitieds @) deaf, or orthopedic
impairments who are not eligible for regional cersiervices) or who are
developmentally delayed or at risk of such delByblic Law 105-17/Part C and
Cal. Gov. Code Sec. 950041, seq].

Regional centers are the responsible lead agefuciegants and toddlers who are
developmentally delayed or at risk of delay whiedl education agencies have
responsibility for those who have solely low ingide disabilities.

Each eligible child must have an Individual Fan8kgrvice Plan (IFSP) which
focuses both on the needs and concerns of theyfama the needs of the child.
See Chapter 12npformation on Early Intervention Services

7. What is the maximum age eligibility for speciakducation?

Special education students may continue to bebédidor special education
services until they turn 22 (and for a number ohthe beyond) unless the student
has graduated from high school with a regular dif@o [Cal. Educ. Code Sec.
56026(c)(4) and 56026.1(a); 34 C.F.R. Sec. 300d)(®(] How long a student
continues to be eligible for special educationrdfie 22nd birthday depends on
the month in which he was born. Students bornmudgy through June may finish
out the fiscal school yeand any extended school year program. Students born in
September may not start a new fiscal yeat; if they are on a year-round school
programand are completing their IEPs in a term that extendls the new fiscal
year, they may complete that term. The law doesnarition students born in July
or August, but the California Department of Edumai{CDE) has indicated, and
advocates would argue, that the rules applyingudents born in September
should also apply to those born in July or AugAsstudent born in October
through December is eligible for special educataly through December 31 of
the year in which he turns 2@nlesshe would otherwise complete his IEP at the
end of that current fiscal year. [Cal. Ed. Code. 56026.] See Chapter 3,
Information on Eligibility Criteria.

8. Who is eligible for specialized services or edational
program modifications under Section 504 of the
Rehabilitation Act of 19737

A child who may have problems in learning may nefdund eligible for special
education services because she does not fit ire@bthe special education
eligibility categories and/or because her learmrgpblems are not severe enough
for the student to qualify for special educationclsa child, however, may be



eligible for special services and program modifad under a federal anti-
discrimination law designed to ensure provisiomegfular or special education and
related aids and services that are necessary totheereeds of a student with a
Section 504 disability as adequately as the neksisidents without disabilities

are met. 34 C.F.R. Sec. 104.33(b)(1); see ladster to Zirkel(1993) 20 IDELR
134;Madera (CA) Unified School Distri¢ii995) 22 IDELR 510Bonita (CA)
Unified School Distric{2003) 39 IDELR 8. The law is commonly known as
Section 504 of the Rehabilitation Act of 1973 [2BWLC. Sec. 794] and its
implementing regulations are at 34 C.F.R. Sec.1184d following.

Section 504 eligibility is not based on a categaranalysis of disabilities. Rather,
Section 504 protections are available to studehts @an be regarded in a
functional sense as “handicapped,” i.e., studehts mave a physical or mental
impairment which substantially limits a major ldetivity (such as learning), has a
record of such an impairment, or is regarded as\gasuch an impairment. [34
C.F.R. Sec. 104.3(j).]

Whenever you make a referral for special educagsessment, you should also
request that your child be assessed for eligihiiiiger Section 504. This way, if
the child is not found eligible for special eduoatishe may still be able to obtain
necessary services or modifications under Sectidn Bou should also request
that the district’s Section 504 Coordinator be preést the initial IEP meeting to
discuss the results of the Section 504 assessthgatir child is not found to be
“handicapped” for purposes of Section 504 servittest, determination can be
appealed. The local education agency is responfaibbaranging the Section 504
hearing process. The hearing officer selected éydtal education agency must
be independent of the local agency but can besXample, a special education
administrator from another school district, couotfyjce of education, or special
education local plan area as long as there is nflicioof interest.

The Office for Civil Rights administers and enfacgection 504 protections in
education. If you believe your child has not betfarded her rights under Section
504, you may file a complaint with the Office folC Rights at:

U.S. Department of Education

Office of Civil Rights, Region IX

50 Beale Street, Suite 7200

San Francisco, CA 94105

Phone: (415) 486-5555, TDY (877) 521-2127
FAX: (415) 486-5570

See Chapter 6nformation on Due Process Hearings/Compliance Camgs.
9. I agree that my child does not qualify for spaal education, but

he has a Section 504 plan. The plan has been tbgaheffective.
When | asked for changes to make it more appropria and



comprehensive, the school told me that its obligaitns under Section
504 are limited to "reasonable accommodations" andio not include
any specialized services, is that true?

The perception that Section 504 entitles studentsly "reasonable
accommodations" is common but erroneous. It mayd$tom the fact that there is
no added money for schools to comply with Sectios, &and schools believe that
providing students with any services to meet theeds under Section 504 would
amount to a net loss. Schools have argued th&ehbgon 504 "reasonable
accommodation” standard, which is applied to peysaith disabilities in
employment situations, should be applied to stuglesth disabilities in the public
schools.

However, the Section 504 regulations are quiterclééle 34 C.F.R. Section
104.33(b) defines what an "appropriate” educasdioi Section 504 students. Itis
"the provision of regular or special education agldted aids and services that are
designed to meet individual educational needs nflitapped persons as
adequately as the needs of nonhandicapped pensongea” The OCR has at
least three times (twice in California, once aently as 2003) declared that
"reasonable accommodation™ is tiloé standard for a free appropriate public
education under Section 504. Yextter to Zirke] 20 IDELR 134 (1993)Madera
(CA) Unified School Distri¢ct22 IDELR 510 (1995)Bonita (CA) Unified School
District, 39 IDELR 8 (2003). The OCR has stated, for eXamp

The "reasonable accommodation" standard foundhanBionita Unified
School District's Section 504 materials] does mpathato decisions
regarding [free appropriate public education]. Tdmen "reasonable
accommodation” is used in subpart B, EmploymenttiRies,, of the Section
504 regulation. Subpart B, at 34 C.F.R. Sec. {4)lallows an employer
to limit reasonable accommodations for a disabtegdleyee if "the recipient
can demonstrate that the accommodation would imaosedue hardship
on the operation of its program or activity." Hoxge "reasonable
accommodation" is not a term used in the SectighrBQulation to
determine [free appropriate public education] fisabled students in
elementary or secondary school settings. Further,reasonable
accommodation” standard has never been used byi©@&ermining a
school district's obligation to provide [free appriate public education].
Bonita (CA) Unified School Distric89 IDELR 8 (2003).

The Section 504 regulations establish differentgtance standards for
different educational contexts. A reasonable acoodation limitation is
contained in both Subpart B (covering employment) Subpart E



(covering postsecondary and vocational educati&uich a limitation,
however, is not contained in Subpart D (coveriragrentary and secondary
education). OCR interprets the absence of anyawsicious limitation in
the Subpart D regulations to mean that the reguiatiriters intended to
create a different standard of compliance in teenehtary/secondary school
context and not to incorporate a reasonable accaataom limitation into

the [free appropriate public education] requirenar34 C.F.R. Sec. 104.33.

Letter to Zirke] 20 IDELR 134 (1993).

10. What is the federal No Child Left Behind Act ad are students
with disabilities included in its goals?

The No Child Left Behind (NCLB) Act provides fedemoney to the states and
requires schools to show Adequate Yearly Progie¥®J of students toward a
goal of 100% proficiency in reading/language and math for allstudents,
including students with disabilities, in grades®tugh 8, by the 2013-2014 school
year. In the 2007-08 school year, states mushleggessing students in the area
of science also. States may set the academicslévesl must be reached by
schools in the intervening years. However, stateshot free to set minimal goals
in the early years with the expectation of greatgan the latter years.

Students with disabilities are specifically incldde the desired outcomes for
NCLB. 20 U.S.C. Sec. 6311(b)(2)(C)(v)(ll)(cc). rreoschool to prove that it is
making the required AYP toward the proficiency tfdents with disabilities, at
least 95% of students with disabilities must tdleiroficiency test. The 95%
minimum was not established so as to allow schoaito include the 5% lowest
functioning students in the assessment processthér to anticipate that on the
day of administration of the proficiency test, 5S#students may be absent.

A state's progress toward the goal of 100% stugerficiency in reading/language
arts and math by the year 2014 contains two examepfor students with
disabilities.

First, schools may count the proficient and advdrsmres of students with the
most severe cognitive disabilities where thoseescare based on "alternative
academic achievement standards" up to one pertatitstudents who participate
in state-wide testing. 34 C.F.R. Sec. 200.13(¢)(2Alternate academic
achievement standards may include "out of levesting, which means giving
students an achievement test normally given todestt in a lower grade. Any
alternate standards used, however, must stilligaed with the state's academic
content standards, must promote access to theajeuericulum, and must reflect



professional judgment of the highest achievemeamtdzrds possible. 34 C.F.R.
Sec.s 200.13(c)(2)(i)) and 200.1(d).

Second, schools may count the proficient and addscores of students with less
severe disabilities who are working under "modife@demic achievement
standards" up to two percent of all students whitgyaate in state-wide testing.

34 C.F.R. Sec. 200.13(c)(2)(ii). Modified academhievement standards means
those that are aligned with the state's acadenmtenbstandards for the grade
enrolled, are challenging but may be less diffitdtn grade-level, include at least
three academic levels, and are developed throwmglicated standards-setting
process. 34 C.F.R. Sec. 200.1(e)(1).

In addition, any unused portion of the one perceserved for the scores of
students tested under alternative academic achevestandards may be used to
increase the two percent of scores that may beteddar other students tested
under modified academic achievement standardsgsae the combination does
not exceed three percent of all students who atecipate in state-wide testing.

34 C.F.R. Sec. 200.13(c)(3). Therefore, incredgjras the year 2013-14 draws
nearer, for students who will be in grade eighiess by that year, and who are not
tested under alternative or modified standardsrmarshould be able to insist on
IEP goals which strive for grade-level proficiennoyanguage arts and math.

Up to one percent of all students who participatstate-wide testing procedures
may be considered proficient if they test profitibased on "alternate academic
achievement standards.” 34 C.F.R. Sec. 200.13()(1These alternate standards
may include "out of level" testing, which meansigg/students an achievement
test normally given to a student in a lower graday alternate standards used,
however, must still be aligned with the state'slacaic content standards, must
promote access to the general curriculum, and nefistt professional judgment

of the highest achievement standards possibleC.BR. Sec.s 200.13(c)(1)(ii)

and 200.1(d).

A failure to make AYP is when a school fails forotwonsecutive years to have
made the expected rate of progress toward theatkigoal of 100% proficiency in
reading/language arts, math, and science. 34 C3e® 200.32. Such a school is
identified as "in need of improvement." Such aosgdlis first identified for
"corrective action." 34 C.F.R. Sec. 200.33. Cdive actions may include giving
students the option of transferring to a differgetiool, providing technical
assistance to the school, making supplemental édnehservices available to
students, replacing school staff, changing cuniieyldecreasing management
authority at the school level, appointing an owgseapert to advise the school,



extending the school day or year, or restructutirgginternal organization of the
school. 34 C.F.R. Sec. 200.42.

11. Does the No Child Left Behind Act impact speal education
teachers?

Yes, as of December 4, 2004, federal special enuncktw made most special
education teachers subject to NCLB's requiremaritiighly qualified teachers."”
20 U.S.C. Sec. 7801(23); 34 C.F.R. Sec. 200.5@&dthtion, federal special
education law contains additional requirementssfcial education teachers to be
"highly qualified." 34 C.F.R. Sec. 300.18.

A thorough description of what a "highly qualifietacher is, for purposes of
special education, is beyond the scope of this mlan@enerally speaking,
however, for teachers who are new to the teachiofggsion after December,
2004, a "highly qualified" teacher is one who hatdtate teacher certification, or
IS participating in an alternative route to cectiion program, in which case the
teacher can only teach for three years while pogssuch a program. Any state
teacher certification a teacher has cannot be angancy, temporary or
provisional certification. "Highly qualified" teaers also must have a bachelor's
degree and must pass a rigorous state subjectrraattdeaching skills test in
reading, writing and math (for elementary schoatters) or (for middle and
secondary school teachers) in the academic sutmjectbjects they will teach.
Teachers already in the teaching profession aseoéMber, 2004, may be excused
from the requirement of passing a rigorous staeitethe subject(s) they teach if
they demonstrate competence in each subject taei trough the HOUSSE
(High, Obijective, Uniform State Standard of Evaloi} evaluation process.
HOUSSE standards are established by the state.

Parents should know, however, that if their chitérds a school that receives
Title 1 funds, they have the right to know whettiezir child's teacher has met
state qualifications for the grade level and sulgeeas in which they teach,
whether the teacher is teaching under an emerganather provisional credential,
whether the teacher has a bachelor's degree ahéhisllege major. Title 1

funds are federal education funds which are earesafér needy students. About
90% of school districts in the United States reediitle 1 funds, but parents
should check with their child's school to see &tthchool receives these funds. If
a child is receiving services from a paraprofessig¢an aide), parents of students
in schools receiving Title 1 funds also have tightto know what the
paraprofessional's qualifications are. Parenstuafents in these schools also have
the right to be told if their child has been assijito, or if the child has been taught



for four or more consecutive weeks by, a teachey wmot highly qualified. 20
U.S.C. Sec. 6311(h)(6).

12. What can | do if | find out my child's teacheris not "highly
qualified" as required under NCLB?

A parent cannot file a court action or for a spleetucation due process hearing
on the grounds that a child's teacher is not highlglified. However, a parent can
file a complaint with the State Department of Ediccg Special Education
Division on this issue. 34 C.F.R. Sec. 300.18(e) 200.156(¢e); Fed. Reg. Vol.
71, No. 156, 8/14/06, p. 46613.

[move the following paragraph out of here and ethapter four on iep content
somewhere]

Federal law requires that all children, includifmidren with disabilities, are
Included in state and district-wide assessmentrarmg with appropriate
accommodations and alternate assessments, whessapcaas described by their
IEPs. [20 U.S.C. Sec. 1412(a)(16)(A); 34 C.F.R.860160(a).] Therefore, if
you believe your child will have significant diffilty participating in, for example,
the SAT-9 (Stanford Achievement Test) testing paogrwithout certain
accommodations or if you believe that your childstriake an alternate test such
as the CAPA (California Alternate Performance Ass@mnt), then you must make
sure the SAT-9 accommodations or the CAPA is smektih the I[EP. The state or
school district must develop guidelines for promglappropriate accommodations.
[20 U.S.C. Sec. 1412(a)(16)(B); 34 C.F.R. Sec. B8(b).] If the state uses an
alternate test for children with disabilities whenmaot take the standard test, even
with accommodations, the state must align theradtertest with the state's
challenging academic content and student achieviestemdards or adopted
alternate academic achievement standards. [2@CUS&c. 1412(a)(16)(C); 34
C.F.R. Sec. 300.160(c).] Federal law requiresttimastate conduct any alternate
assessments. [20 U.S.C. Sec. 1412(a)(16)(CR4C.F.R. Sec. 300.160(c)(3).]

13. What is the definition of special education?

Special education means specially designed ingtnycit no cost to the parent, to
meet the unique needs of a child with disabiliti#ss instruction can include
classroom instruction, home instruction, instructio hospitals and institutions,
Instruction in other settings, and instruction hygical education. Special
education also includes speech-language pathologgyother related service if
the service is considered special education undes standard, travel training, and
vocational education. California law adds to thdefal definition of special
education by requiring that special education lo¥iped to those students with



disabilities whose educational needs cannot beantlietmodification of the regular
instructional program. [20 U.S.C. Sec. 1401(29)C3B.R. Sec. 300.39; Cal. Ed.
Code Sec. 56031.]

Federal regulations specifically define several tayns included in this definition:

(1) At no cost means “that all specially-designestruction is provided without
charge, but does not preclude incidental feesatehormally charged to
nondisabled students or their parents as a p#neategular education
program.” [34 C.F.R. Sec. 300.39(b)(1).]

(2) Physical education means “the development g§ighl and motor fitness;
fundamental motor skills and pattern; and skillaguatics, dance, and
individual and group games and sports (includiigamural and lifetime
sports). The term also includes special physicatation, adapted physical
education, movement education, and motor develogniéd C.F.R. Sec.
300.39(b)(2).]

(3) Specially-designed instruction means “adaptasgappropriate to the needs
of an eligible child...the content, methodologydetivery of instruction to
address the unigue needs of the child that resartt the child’s disability
and to ensure access of the child to the generatolum, so that he or she
can meet the educational standards within thediatisn of the public
agency that apply to all children.” [34 C.F.R. S&@0.39(b)(3).]

(4) Travel training means “providing instructiors, @propriate, to children with
significant cognitive disabilities, and any othérldren with disabilities who
require this instruction, to enable them to develo@awareness of the
environment in which they live and learn the skilexessary to move
effectively and safely from place to place withmat environment (e.g. in
school, in the home, at work, and in the commuriif$4 C.F.R. Sec.
300.39(b)(4).]

(5) Vocational training means “organized educatigagnagrams that are directly
related to the preparation of individuals for parcunpaid employment, or
for additional preparation for a career requiririges than a baccalaureate or
advanced degree.” [34 C.F.R. Sec. 300.39(b)(5).]

14. Who is responsible for providing special educain services to
my child?

Your local school district is responsible for ensgrthat appropriate special
education services are delivered. Services mayhytoe provided by a school
district, special education local plan area (SELRAunNty office of education,
state school, certified nonpublic school, or oftalolic agency. If the school
district fails to ensure services, the CDE is udtiely responsible for providing
your child with educational services. [20 U.S.Cc.Se113(a)(1); 20 U.S.C. Sec.



1412(a)(11); 34 C.F.R. Sec. 300.149; Cal. Ed. Cels. 56300 and 56120 and
following.]

15. What are related services and who provides them

Related services are support services a studemtresdqn order to benefit from his
special education program. California used to'talbted services" Designated
Instruction and Services (DIS), but has recentlngjed the term to be consistent
with the federal term. [34 C.F.R. Sec. 300.34, Edl Code Sec. 56363; 5 C.C.R.
Secs. 3051 and following.] It is important to rentmthat education for children
with disabilities includes independent living s&jlhot just academics. Therefore, a
broad range of related services may be required.

The term “related services” means transportatiooh slevelopmental, corrective,
and other supportive services including speechtlagg pathology and audiology,
psychological services, physical and occupatidmaiapy, recreation, including
therapeutic recreation, social work services, daigon and mobility services,
counseling services, including rehabilitation caelimg), and medical services,
except that such medical services shall be formiatic and evaluation purposes
only, as may be required to assist a child with a digglbd benefit from special
education, and includes the early identificatiod assessment of disabling
conditions in children. [20 U.S.C. Sec. 1401(2&);G3F.R. Sec. 300.34.] In
California, related services include the following:

(1) Language and speech development and remediation
(2) Audiological services;

(3) Orientation and mobility instruction;

(4) Instruction in the home or hospital,

(5) Adapted physical education;

(6) Physical and occupational therapy;

(7) Vision services;

(8) Specialized driver training instruction;

(9) Counseling and guidance;

(10) Psychological services other than assessmende@velopment of the
individualized education program;

(11) Parent counseling and training;

(12) Health and nursing services;

(13) Social worker services;

(14) Specially designed vocational education amderadevelopment;



(15) Recreation services; and

(16) Specialized services for low-incidence disabs, such as readers,
transcribers, and vision and hearing services.. [E@dl Code Secs. 56000.5 and
56026.5.]

(17) Interpreting services.
[Cal. Ed. Code Sec. 56363.]

Under both federal and California law, related semw do not include a medical
device that is surgically implanted or the replaeatrof that device. [20 U.S.C.
Sec. 1401(26)(B); 34 C.F.R. Sec. 300.34(b); Cal.Gmtle Sec. 56363(c).]

Although not specifically identified as a relateshsce, federal law requires that
districts ensure that assistive technology devaceBor services are available to
special education students who need them as p#Hrénfspecial education or
related services or as part of the supplementaland services used to assist them
in being placed in the least restrictive environtraard to receive a FAPE. [34
C.F.R. Sec. 300.105 and 300.324(a)(2)(v).]

All related services must also be provided witheny charge to the parent. In
most cases, your local school district is respdedir providing the related
services directly or by contracting with appropgigersons. Under California law,
some related services, including occupational dnsipal therapy and mental
health services, are currently provided by othatesagencies. [Cal. Gov. Code
Secs. 7570-7588.] If the other agency, such astgouental health, does not
provide the services, and you can successfully astrate to the IEP team or a
due process hearing officer that the services ecegsary for the student to benefit
from his education, the school district is respblesfor providing them. Disputes
regarding related services are resolved througlfeithéearing procedures in the
same fashion as disputes about any other parturfglold’s special education
program. See ChapterBformation on Related Servigeend Chapter 9,
Information on Inter-Agency Responsibility for RethServices (AB 3632/882)

16. Whatis an “appropriate” special education progam?

In 1982, the U.S. Supreme Court issued a decisi@oard of Education v.
Rowley 458 U.S. 176; 102 S.Ct. 3034; EHLR 553:656, deuthat under
federal law an “appropriate” educational progrard ptacement is designed to
meet a student’s unique needs, it provides sertictdse disabled student
sufficient for her to obtain “educational benefifid it is provided in conformity
with the student’s IEP. In addition, the programsirioe provided to the maximum
extent appropriate in the least restrictive enviment. It does not entitle the
student to the “best” possible educational progoam “potential maximizing”
education. Th&owleycase must be followed throughout the United Statels
was specifically adopted by the federal courts guwg California inGregory K.



v. Longview School Distric811 F.2d 1307 {9Cir. 1987); EHLR 558:284.
Specifically, inRowley the court was considering a student with disabgitvho
was mainstreamed in general education classesh&se students, the court said
that educational benefit usually means that thiel ehimaking passing grades and
is being promoted from grade to grade.

The courts are constantly exploring the determimatif what is “educational
benefit.” Certainly, the plan of instruction anégpément should be likely to result
in meaningful educational progress and not regsassi trivial educational
advancementHolk v. Central Susquehanna Intermediate Unjt853 F.2d 171

(3d Cir. 1988).] In California, educational beneéditmeasured by whether the child
is making progress toward achieving the centralggoithe IEP. County of San
Diego v. Cal. Special Ed. Hearing Offjc@3 F.3d 1458 (9Cir. 1996), 24 IDELR
756.]

In addition to making progress toward one's IEFgg@ appropriate education is
also one in which a special education studentiglied in and making progress in
the general curriculum of the school district. [2(.C. Sec. 1414(d)(1)(A); 34
C.F.R. Sec. 300.320; Cal. Ed. Code Sec. 56345.]

17. What does Least Restrictive Environment (LRE) raan?
Least Restrictive Environment (LRE) means that:

To the maximum extent appropriate, children witkadilities (including children
in public or private institutions or other careifgies) are educated with
nondisabled children. Special classes, separatobie or other removal of
children with disabilities from the regular educatl environment occurs only
when the nature or severity of the disability iststhat education in regular
classes with the use of supplementary aids andcssreannot be achieved
satisfactorily. [20 U.S.C. Sec. 1412 (a)(5)(A); B4.R. Sec. 300.114.]

State law provides that special education studenfzrovided with “maximum
interaction with the general school populationaimanner that is appropriate to
the needs of both. [Cal. Ed. Code Sec. 56001 ¢grther, federal regulations
provide that "a child with a disability is not rewsal from education in age-
appropriate regular classrooms solely becauseamfatemodifications in the
general education curriculum. 34 C.F.R. Sec. 3@{&)1 This means, for example,
that a 10-year-old student with disabilities shaubd be prevented from being
placed in a general education class or school lsedaig curriculum would need to
be modified in order to make it more accessibleito and/or to incorporate the
teaching of skills called for by his IEP goals.

This does not mean that all students will attergalilea education classes or attend
school at regular education campuses. Dependirigeostudent’s individual



needs, as documented by the IEP team, he may eseéiicational programming
in a self-contained classroom or at a special d¢choopublic school or residential
facility.

Systematic efforts on the part of special and rgetlucators should be made to
promote positive interactions between students dighbilities (severely disabled
and learning disabled) and their nondisabled p&ss.Chapter Thformation on
Least Restrictive Environment

18. What responsibilities do | have in providing spcial education
to my child who has a disability?

Both federal and state law were designed to giverjia a voice in the
fundamental decisions regarding provision of sgexiacation and related
services to their children with disabilities. Timgludes a responsibility to be
knowledgeable and concerned about the child’s daunzd needs and to
participate in the procedures set forth in the 128 U.S.C Sec. 1415(b)(1); 34
C.F.R. Sec. 300.322.] When a child has no paréotean be identified or
located, or where the child is a ward of the stifte |Jocal education agency must
assign a surrogate parent to fulfill this role. [265.C Sec. 1415(b)(2); 34 C.F.R.
Sec. 300.519; Cal. Ed. Code Sec. 56050; Cal. GodeGec. 7579.5.]

19. How do | make a referral for special educatiorservices?

To refer your child for special education servicgste a letter to your child’s
teacher, principal or special education administeatffice. Tell the school district
that you are concerned about your child’s educatiprogress. Say that you are
making a referral for assessment for special educaervices. You may also want
to let the district know that you are looking fonddo receiving an assessment
plan within 15 days of the district’s receipt ofuydetter. [See Education Code
Sec. 56321(a).] Keep a copy of this request agd#rer correspondence to and
from the school district. If you call to make aeetl, school district personnel
must by law assist you to put your request in wgiti If school staff forget or are
unaware of this requirement, be sure to follow op t@lephone referral with a
written referral. If the school district refers yathild for special education, it is
still important to follow up with your own writterequest. Your written and dated
referral helps to establish when you officially wegted that your child be assessed
and helps to establish when the 15-day perioddhed has to prepare an
assessment plan should begin to run. See Samiiér bethe end of this chapter.

School districts sometimes take the position thay must believe a child is likely
to ultimately qualify for special education befaréistrict has any duty to assess a
child for special education eligibility. To avoabing special education
assessments, schools sometimes point to Cal. Btk Sec. 56303, which states
that: "A pupil shall be referred for special edumadl instruction and services only



after the resources of the regular education prodrave been considered and,
where appropriate, utilized." This law is containe an article of the Education
Code having to do with schools' responsibilitiegdentify all special education
eligible students and to assess them. It doesamitol what schools must do
following a parent's request for special educasissessment for her child. In
addition, section 56303 only speaks to referralsévices, not referrals for
assessment. It does not at all prohibit schaolm ssessinghildren for special
education eligibility. All section 56303 does ®pibit schools from referring
pupils for special education services without fashsidering and, perhaps, using
general education services to meet pupils' needs.

When_a parennitiates a referral of a child for special ediumatassessment, the
law does not leave the decision of whether to asgedo the school district’s
discretion. Title 5 Cal. Code of Regulations Sé&213a) states thaill referrals for
special educatioahall initiate the assessment process. California Educé&tode
Sec. 56029 defines “referral for assessmen#dmgswritten request, by a parent,
guardian, teacher, or foster parent, for assesstoaaéntify an individual with
exceptional needs. (See the last paragraph o&tisaer for further information on
who is a "parent.") Having made a written refeafaher child for special
education assessment, a parent should receivgpaga assessment plan within
15 days. [Cal. Ed. Code Sec. 56321(a).] If a schmttict refuses to conduct
assessment following a written referral, a parastseveral options. If the parent
already has clinical and educational evaluatioalte$rom other sources that
support special education eligibility, he/she mashao file for a due process
hearing from the Office of Administrative Hearings&See Chapter énformation

on Due Process Hearings/Complaint®8ecause the school district has no
assessment results to support its position thathhe is not eligible for special
education, the only information on this issue maytat which the parent has
assembled. If the parent does not have informatitch supports special
education eligibility and the parent wants the sthistrict to conduct such
assessment to find out whether a child would quatlife parent should file a
compliance complaint with the California DepartmehEducation because of the
school district's failure to comply with Title 5 C&ode of Regs. Sec. 3021(a).
(See Chapter énformation on Due Process Hearings/Complantsor
information on special education eligibility, sekapter 3)nformation on
Eligibility Criteria. See also Chapter Byformation on Evaluations/Assessments
Q&A on schools' uses of Student Study Teams indifeassessments.

Foster parents are authorized to initiate a refféoraspecial education of their
foster child as long as the educational rightdefriatural parents have been
limited by court order. [Cal. Ed. Code Sec. 56028(a 56029(c); 34 C.F.R. Sec.
300.30(a)(1)(2).] In addition, such a foster paraaly, for the duration of the
foster parent — foster child relationship, havetlad rights a natural parent would
have in the special education process. [Cal. Ede(Rec. 56055.] "Parent" for



purposes of special education law, also includiesporse, natural or adoptive
parents, guardians, a person having legal custbdychild, a person acting in the
place of a natural or adoptive parent, such asadparent, stepparent, or other
relative with whom the child lives, an individuahw s legally responsible for the
child, an adult student who has no conservatoraasutrogate parent. [20 U.S.C.
Sec. 1401(23); Cal. Educ. Code Sec. 56028; 34 CFeR 300.30(a).] If a natural
or adoptive parent is attempting to act as panedttaere is someone else who also
gualifies under one of the other categories of dreted above, the natural or
adoptive parent must be presumed to be the paneless his/her parental rights to
make educational decisions have been terminatedddition, if a court has
identified a specific person to act as the pai@npurposes of making educational
decisions, then that person must be found to bpdahent. [34 C.F.R. Sec.
300.30(b).]

20. My child is already receiving special educatioservices. May
| request additional assessments? When can | expebe
assessments to be completed and a new IEP meetiradhto
discuss the results?

Yes, you can request additional assessments. #ceol district agrees to
conduct the additional assessments for the poteatision of the IEP, you should
receive an assessment plan within 15 days of makingtten request, not
counting days in between school sessions or terrdays of school vacation in
excess of five. [Cal. Ed. Code Sec. 56321(a).] Gmeesign the assessment plan,
state law provides that an IEP, required as atre$alssessment, must be
developed within 60 days, not counting days in leetwschool sessions or terms
or days of school vacation in excess of five. [Eal. Code Sec. 56344.]

If the school district does not agree to conduetatiditional assessments, the issue
of whether the child requires these assessmeritbl&lly have to be resolved
through the special education due process mediatidrhearing system. See
Chapter 6)nformation on Due Process Hearings/Complaints

21. What are the timelines for the assessment andg |IEP
meeting?

The school ha$5 days(not counting days between regular school sessions
terms or days of school vacation in excess ofd$st®ool days from the date of
receipt of the referral) to provide you with a weaTt proposed assessment plan
containing a copy of the notice of parent righta.assessment plan must be
developed within 10 days after commencement obaequent regular school year
or term for any student who was referred for spesdlacation assessment 10 days
or less prior to the end of the prior regular sdlyear or term. [Cal. Ed. Code Sec.



56321(a).] Parents hau® daysto determine whether they will consent to the
proposed assessments. [Cal. Ed. Code Sec. 56321(c).

Starting from the date the local education agercgives thevritten consent to
assessment, the assessment(s) must be completdtedf&tP developed at an IEP
meeting within "a total time not to exce@ddays' (not counting days between
regular school sessions or terms or days of schaation in excess of five school
days) from the date of receipt of the referral.|[Eal. Code Sec.56344.] If the
initial referral to special education is made 2@<ar less prior to the end of the
regular school year, an IEP must be developed mv8Bidays after the
commencement of the next school year. [Cal. EdeCRet. 56344.] The meeting
to develop an initial IEP must be held within 3§slaf the school determining
that the student is eligible for special educatif@al. Educ. Code Sec. 56344(a).]
Therefore, if a school needs 30 more days, afteastdetermined that a child is
eligible, in order to be ready to develop the aitEP, the school would need to do
enough assessment to determine eligibility in irs¢ 80 days of the total 60-day
period it is allowed to develop the initial IEP.

If you are requesting an IEP meeting without thedh®r new assessments for a
child already in special education, the IEP meetmgt be held withii30 days
(not counting days in between regular school sasso terms or days of school
vacation in excess of five school days) from thie ad receipt of youwritten
request [Cal. Ed. Code Sec. 56343.5.]

22. What rights do | have in the assessment and duation
process?

Among the numerous rules applying to initial evélues/assessments and
assessments for revision of an IEP, are:

(1) Parental consent must be obtained prior tosassent. [20 U.S.C. Sec. 1414
(@)(1)(D), (c)(3); 34 C.F.R. Sec. 300.300(a)(1)d#nl. Ed. Code Sec.
56321(c).] If a child is a ward of the state ad residing with his/her
parents, the school must make reasonable effodistion parental consent.
However, the school is not required to obtain plesonsent if, after
reasonable efforts, the parents cannot be locatgairental rights have been
terminated, or parental rights to make educatidealsions have been taken
away by a judge and given to someone else. [200J%ec. 1414 (a)(1)(D);
34 C.F.R. Sec. 300.300(a)(2); Cal. Ed. Code S&2254.]

(2) Evaluation is by a multidisciplinary team, aambessment is in all areas of
suspected disability including, where appropriagalth and development,
vision, hearing, motor abilities, language functianademic performance,
general intelligence, self-help, orientation andoitity skills, career and
vocational abilities and interests, social and eonatl status, and



3)

(4)

(5)

(6)

(7)

(8)

communication status. No single measure is usdakeasole criterion for
determining whether a student is an individual veXiceptional needs or in
determining an appropriate educational prograntiferstudent. [20 U.S.C.
Sec. 1414(b)(2)&(3); 34 C.F.R. Sec. 300.304; Cdl.Eode Secs. 56320(e),
(f).]

Tests must be validated for the specific pugpased and be given by trained
personnel. Tests must accurately measure a chidiside or achievement
and assess specific areas of educational need th#meproviding a single
IQ and/or reflecting the child’s impaired sensangnual or speaking skills.
No single procedure or test is to be used for dateng an appropriate
educational program for a child. [20 U.S.C. Sed4.)(3)(B)(i); 34 C.F.R.
Sec. 300.304; Cal. Ed. Code Sec. 56320.]

The assessments must be given in the studwatiise language or other
mode of communication and in the form most likelyteld accurate
information on what the child knows and can do acaidally,
developmentally, and functionally, unless it isaclg not feasible to do so,
in which case an interpreter must be used. [20QJ.Sec. 1414(b)(3)(A)(ii)
34 C.F.R. Sec. 300.304; Cal. Ed. Code Sec. 5632D@)C.R. Sec. 3023.]

Testing and evaluation materials must be seteahd administered so as not
to be racially or culturally discriminatory. [20 &IC. Sec. 1414 (b)(3)(A)(1);
34 C.F.R. Sec. 300.304(c)(1)(i).]

The school must provide the parents a copp®Bissessment findings if the
parents request one. It is best to request thapw af the written assessment
be sent to you before the IEP meeting so that youconsider the results in
planning for the meeting. [Cal. Ed. Code Sec. 5632P

If you disagree with the assessment, you ddaeechallenge it through the
fair hearing procedure or obtain an independerd@sassent. An independent
assessment must be considered by the district wineetkes any decisions
about the student. The district, upon request, mpagtfor the cost of the
private assessment unless it can show, througharanigevhich it requests,
that the district’'s assessment was accurate, coengfel met the legal
requirements described above. [20 U.S.C. Sec. (@){5); 34 C.F.R. Sec.
300.502; Cal. Ed. Code Sec. 56329.]

A complete reevaluation must be completedagtlevery three years and
more frequently if requested by either a parenherstudent’s teacher (but
not more often than once a year, unless the s@mbparent agree
otherwise). Reevaluations in one particular areavatuation in a new area
must also be done at a parent or teacher’s reqdédil.S.C. Sec.
1414(a)(2); 34 C.F.R. Sec. 300.303.] See Chaptef@mation on
Evaluations/Assessments.



(9) A copy of a notice of parent rights must baelted to the assessment plan.
The notice must explain all of the procedural rsgbit a special education
student under federal and state special educawmhd include
information on the procedures for requesting aarmfl meeting, pre-
hearing mediation conference, mediation conferemicdue process hearing,
the time lines for completing each process, whettieprocess is optional,
and the type of representative who may be invibgpkirticipate. [Cal. Ed.
Code Sec. 56321(a).] See Chaptdnrmation on Due Process
Hearings/Compliance Complaints

Federal regulations state that the evaluation mmeSsufficiently comprehensive to
identify all of the child’s special education amdated services needs, whether or
not commonly linked” to the disability categorytbe child. The school district
must use technically sound testing instrumentsdbatonstrate the effect that
cognitive, behavioral, physical, and developmefaetors have on the functioning
of the child. In general, the school district musé “assessment tools and
strategies that provide relevant information thegatly assists persons in
determining the educational needs of the child4’ (3F.R. Sec.
300.304(c)(4)(6)&(7).]

In addition, the school district must use a var@tassessment tools and strategies
to gather both relevant functional and developnientarmation about the child,
including information provided by the parefihe evaluation must also gather
information related to enabling the child to bealwed in and progress in the
general curriculum or for a preschool child to m#pate in appropriate activities

[34 C.F.R. Sec. 300.304(b).]

23. Whatis an IEP and how is it developed?

An |IEP is an Individualized Education Program, whsets forth in writing the
educational program for the student. The IEP ietiped at an IEP meeting by a
team of people which must include the parent/pegial education teacher, a
regular education teacher if appropriate, a distepresentative or school
administrator and the student if appropriate. & P meeting is being held
following an assessment, a member of the assesseantmust participate. Other
people who may participate are a therapist, a rmdeanyone else selected by
either the parent or the district if they have kiexige or special expertise
regarding the child [20 U.S.C. Sec. 1414(d)(1)@);C.F.R. Sec. 300.320 and
300.321; Cal. Ed. Code Sec. 56341.]

Under federal and/or state law, the Individualigshlication Program (IEP) for
each student with disabilities must include:

(1) The student’s present levels of educational perdoce,
including how the child’s disability affects theilchs involvement and
progress in the general curriculum. For preschepl@esent levels must



include how the disability affects the child’s pagation in appropriate
activities.

(2) A statement of measurable annual goals, and, Gidests who
take "alternate assessments which are alignedeimative achievement
standards" (in other words, students who take #hBAC[California
Alternate Performance Assessment] rather than Aie $[Stanford
Achievement Test, Ninth Edition], for example), 1B must also
include-aeludingoenchmarks or short-term objectives, under eanbain
goal, which are related to:

(A) meeting the child’s needs that results from thé&thdisability to
enable the child to be involved in and progresfiengeneral
curriculum, and

(B) meeting each of the child’s other educational nélealsresult from
the child’s disability.

(3) A description of how the child's progress towardetirey the
annual goals will be measured and when periodiorten that progress
(such as through quarterly or other periodic repancurrent with the
issuance of report cards) will be provided. Stuslerhose IEPs do not
contain short-term objectives under their annualgwill have to
depend on these periodic reports to monitor whetter are making
sufficient progress during the year. However,l#vedoes not limit the
duty of the school to provide these periodic repttproviding them
only for those students who do not have short-@pactives. Therefore,
parents of children whose IEPs include both angaals and short-term
objectives should also make sure that their childrEPs also contain a
schedule for receipt of periodic progress reports.

(4) A statement of: specific special education serv{ogeduding,
for example: physical education, vocational educatextended school
year, instruction in academic or perceptual areasher qualifications,
class size, etc.); specific related services, holgithe amount of time,
frequency, and location for each service (for exampccupational
therapy two times a week/45 minute sessions ac¢heol site);
supplementary aids and services (for example,uastmal aides, note
takers, use of the resource room, etc.); and, prognodifications or
supports for school personnel (for example, moaiions to the regular
class curriculum, use of computer-assisted devapms;ial education
training for the regular teacher, etc.) to be pdedi to the child, on behalf
of the child, or for the child to advance approfatoward attaining the
annual goals; to be involved and progress in timegé curriculum and
to participate in extracurricular and other non&eait activities; and, to



be educated and patrticipate with other childrem @disabilities and
nondisabled children.

(5) An explanation of the extent, if any, to which teld will not
participate with nondisabled child in regular ediaraclasses as well as
extracurricular and other nonacademic activiti€slifornia law goes
somewhat further and requires that the IEP coraaynrationale for
placing a student in a class other than the classduld be in if he had
no disability and an explanation of why the pugisability prevents his
needs from being met in a less restrictive settven with the use of
supplementary aids and services.

(6) The Projected date for initiation and the anticoladluration,
frequenty, and location of the services and maodlifoins included in the
IEP.

(7) A statement of any individual modifications in the
administration of state or district-wide assessmehstudent
achievement that are needed in order to measuttemic
achievement and functional performance of the abiicgtate and district-
wide assessments. If an IEP determines that a chikt take alternate
achievement tests, the IEP document must explayntiadchild cannot
take the regular achievement test and also whgltbenate assessment
selected for the child is appropriate.

(8) A statement of how the student’s parentsbdlregularly
informed of student progress (through such meapg@asdic report
cards or progress reports) at least as often ansaare informed of
their nondisabled student’s progress.

(9) A description of the type of placement nektdeimplement the
IEP in the least restrictive environment. The sc¢hiegtrict must
ensure that a continuum of alternative placemeanavailable,
including instruction in regular classes (with ahesor other
adaptations if necessary), special classes, noicpuinhsectarian
schools, state special schools, residential plangrheme instruction,
and instruction in hospitals and institutions.

(10) For students 16 years of age or older, tiertist state the
transition services needed, including appropriag@suarable
postsecondary goals based on age appropriatetipansssessments
related to training, education, employment, andenetappropriate,
independent living skills. Transition services Hrese needed to
assist the child in reaching those goals. Statdusther defines
transition services as a coordinated set of as/ior an individual
with exceptional needs that does all of the follogvi(1) Is designed



within an results-oriented process, that is focumednproving the
academic and functional achievement of the indiaiduith
exceptional needs to facilitate the movement ofptinal from school
to postschool activities, including postsecondalyaation, vocational
education, integrated employment, including sumzbamployment,
continuing and adult education, adult servicesgpahdent living, or
community participation, (2) Is based upon thevrdiial needs of the
pupil, taking into account the strengths, prefeesnand interests of
the pupil, and (3) Includes instruction, related/ges, community
experiences, the development of employment and ptistschool
adult living objectives, and, if appropriate, aciuon of daily living
skills and provision of a functional vocational Riaion.

(11) Extended school year services, when ne&tlel Chapter 5,
Information on Related Services

(12) One year before the student turns 18, includiatement that the
student has been informed of his or her speciatadn rights that
will transfer to the student at age 18.

[20 U.S.C. Sec. 1414(d); 34 C.F.R. Secs. 300.32(B80.106; Cal. Ed. Code Sec.
56345 and 56345.1; 5 C.C.R. Sec. 3042(b) and 3043.]

24.

Are there any other services or special factothat must be
considered and included in an IEP if appropriate fo a
student?

Under federal and/or state law, the IEP team mus¢n appropriate:

(1)

(2)

3)

For a student whose behavior impedes his olelagning or that of others,
consider strategies, including positive behaviorerventions, and supports
to address that behavior.

For a student who is blind or visually impairedovide for instruction in
Braille and the use of Braille unless the IEP teltermines, after an
evaluation of the student’s reading and writindlskneeds, and appropriate
reading and writing media, that instruction in Beaor use of Braille is not
appropriate.

Consider the communication needs of the sty@ent for a student who is
deaf or hard of hearing, consider the student'gdage and communication
needs, opportunities for direct communications \pilers and professional
personnel in the student’s language and commuaitatiode, academic
level, and full range of needs, including opportiasi for direct instruction
in the student’s language and communication mode.



(4) Consider whether the student requires assitsienology and services.

(5) For students in kindergarten and grades 1 the5lEP must also contain
prevocational career education.

(6) For students in grades 7 to 12, the IEP mustialclude any differential
standards which will be used to enable them towgate] and vocational
education, career education, or work experiencean, in preparation for
remunerative employment, including independentgwskill training.

(7) For students whose primary language is othaar tnglish, the IEP must
include linguistically appropriate goals, objec8y@erograms and services.

(8) Provide for the transition into the regularssdgrogram if the student is to be
transferred from a special class or center, or nblng nonsectarian school
into a regular class in a public school for anyt pathe school day,
including:

(A) A description of activities provided to integrate tstudent into the
regular education program. The description shdikciate the nature of
the activity, and the time spent on the activitgteday or week.

(B) A description of the activities provided to suppibi transition of
students from special education program into tigelee education
program.

(9) For students with low-incidence disabilitiespyade specialized services,
materials, and equipment.

(10) For students in grades 7 to 12, inclusiveyig®any alternative means and
modes necessary for the student to complete thactisprescribed course
of study and to meet or exceed proficiency starslfodgraduation.

[20 U.S.C. Sec. 1414(d)(3)(B), 34 C.F.R. Sec. 380,&al. Ed. Code Secs. 56345,
56345.1.]

Generally speaking, in developing each child's BB team must consider: 1) the
strengths of the child, 2) the concerns of the maror enhancing the education of
the child, 3) the results of the initial and mastent evaluations of the child, and
4) the academic, developmental, and functional #eéthe child. [20 U.S.C. Sec.
1414(d)(3); 34 C.F.R. Sec. 300.324(a).]

25.  Must my child’s IEP address his involvement inthe general
curriculum regardless of the nature and severity ohis
disability and the setting in which he is educated?

All IEPs must contain a statement of the studgmésent levels of

educational performance, a statement of his argualk, and a statement
of the special education, related, and supplemgnrids and services



which the student needs in order to be involveand make progress in
the general curriculum. [20 U.S.C. Sec. 1414(dX)%)34 C.F.R. Sec.
300.324; Cal. Educ. Code Sec. 56345.] Califormdadation Code
Section 56364.2 defines supplementary aids andacesras including
curriculum modification and behavioral support. u@s in California
have stated that "modification of the curriculum &handicapped child,
even dramatic modification, has no significancand of itself. The
IDEA, in its provision for the IEP process, contédates that the
academic curriculum may be modified to accommottegendividual
needs of handicapped childrerGacramento City Unified School District
v. Holland 786 F.Supp 874 (E.D. Cal. 1992).

26. What rights do | have in the IEP process?

You should be aware of these basic rights in thepEcess, including the rights
to:

(1) Receive written notice of the time, locationdagurpose of the meeting, and
of who will be attending the meeting early enouglemnsure that you will
have an opportunity to attend. The school musit latsre the meeting
scheduled at a mutually agreed upon time and pladeC.F.R. Sec.
300.322(a), (b).] It should be noted that if tbh®ol is unable to convince
you to attend a properly scheduled IEP meetinglab& agency may
conduct the meeting without you if it has kept eore of its attempts to
arrange a mutually agreed on time and place. Hormvéwve district must also
take steps to insure parent participation — sudhragigh conference calls.
[34 C.F.R. Sec. 300.322(d).]

(2) Attend the meeting and be accompanied by qtbesons (including a
representative, who may be an attorney, or advpda@U.S.C. Sec. 1414
(d)(2)(B)(vi); 34 C.F.R. Sec. 300.321(a)(6)&(c).]néhever appropriate, the
student may also attend and participate. [20 U.SeC. 1414(d)(1)(B)(vii);
34 C.F.R. Sec. 300.321(a)(7).] For an IEP thdthalin effect when the
child turns 16, the notice to parents of an IEPtmgemust also notify the
parents that transition services and goals willliseussed and that the
school will be inviting the student to attend theating. [34 C.F.R. Sec.
300.322(b)(2).]

(3) Present your concerns regarding enhancmg the educcﬁ the child

the4EP [20 U.S.C. Sec. 1414 (d)(3)(A): 34 C.F.R. Sed.304
300.533(a){1): 83 C.F.R.Part 300, App-A G, Q]5

(4) Have language or sign interpreter presenteted for the
parent to participate in the meeting. [34 C.F.&.300322(e).]



(5) Obtain a copy of the IEP. [34 C.F.R. Sec. 3PP, 5 C.C.R. Sec.
3040(b).]

(6) Have the IEP reviewed annually, with all the@abd rights applying. [20
U.S.C. Sec. 1414 (d)(4)(A); 34 C.F.R. Sec. 300.BR}(

(7) Have the IEP implemented as soon as possilieviog the development of
the IEP, and to have a complete IEP in place ab#genning of each school
year. [34 C.F.R. Sec. 300.323(a) and (c)(2); 5R.Cec. 3040(a).] See
Chapter 4)nformation on IEP Process

27. Do all the people from the school who are padf the IEP
team or who have information to contribute have tacome to
the meeting?

No. If a parent and school district agree, in wgf that the attendance of a
particular IEP team member is not necessary, &zamhtmember does not have to
attend. Even IEP team members with informatiomaitters that will be discussed
at the IEP meeting may be excused from attendiagrbeting if the parents and
district agree in writing. However, in this sitioat, in order to be excused from
the meeting, the IEP team member would have to gubrthe parent, prior to the
meeting, his/her written input into the developmeinthe IEP. [20 U.S.C. Sec.
1414(d)(1)(C); 34 C.F.R. Sec. 300.321(e); Cal. Ediade Sec. 56380.1(a).]

28. What happens if | don’'t agree with all or partof the IEP?
What are my options?

Under California law, a student with disabilitissnot allowed to participate in any
part of a special education program without wrih@nental consent to the IEP. If
you do not agree with an IEP, you can refuse to gigltogether, or you can
consent only to the parts with which you agree spetifically state your
disagreement with other parts. Only those compaeneainthe IEP to which you
have consented will be implemented. Any parts efl&P to which you have not
consented may become the basis for a due proageseéaing. [Cal. Ed. Code Sec.
56346.] In addition to a due process fair hearssyeral other dispute resolution
mechanisms exist but are at your option. See Chéphleformation on Due
Process Hearings/Compliance Complaints

Federal and state law prohibit a school from tryimgompel your child to receive
initial special education services by taking you into @ plwcess hearing. [20
U.S.C. Sec. 1414(a)(1)(D)(ii)(I); 34 C.F.R. Se603300(b)(2); Cal. Educ. Code
Sec. 56346(b).] The prohibition against schodist@parents into due process
hearings to compel students to receive specialaauncover their parents'
objections applies only to a school's initial oféérspecial education and only to
the entire offer. If a parent consents to somgefschool's initial offer of special



education, a school may take a parent into a doeeps hearing to compel
acceptance of the rest of the offer if the schediebes that the other services are
necessary to provide an appropriate education.U[30C. Sec.
1414(a)(2)(D)()(IN&(ii)(1); 34 C.F.R. Sec. 3000®(b)(1)&(2); Cal. Educ. Code
Sec. 56346(a)(b)(d)(e)&(f).] If a parent has carted to special education
services in the past but tries to refuse conseall forther special education and
effectively withdraw her child from special educatiand make him a general
education student, the school may take the pasesntiue process hearing to
compel continued provision of special educatiothechild under the same
authority cited above.

29. May changes to the IEP be made after the meegjrand
without another meeting, or in between meetings, s as by
telephone or mail?

Yes. The parent and district may agree to chamgégP without another meeting.
The parent and district may agree to develop @emimendment or modification
to the child's IEP. The law does not require thatparent automatically be sent a
copy of the amended or modified IEP, so parentsighue sure to request a copy.
[20 U.S.C. Sec. 1414(d)(3)(D)(F); 34 C.F.R. Se®@.3R4(a)(6); Cal. Educ. Code
Sec. 56380.1(b).]

30. Other than an annual review, are there any cinemstances
under which the school district must request an IERmeeting?

Yes. For example, if another agency that is padtng in the special education

of a child by providing his/her transition servistseps providing those services,
the school district must reconvene the IEP teadet@lop a strategy for meeting
the student's transition objectives despite thetfat the other agency has stopped
its services. [20 U.S.C. Sec. 1414(d)(6).] ThHeost must also convene an IEP
meeting to conduct a "manifestation determinati@garding a behavior which the
school is using as a basis for wanting to exp@lezial education student or
change his placement. [20 U.S.C. Sec. 1415(K)[1£EC.F.R. Sec. 300.530(e).]

31. | agreed with the IEP when it was written, but no longer
think it is appropriate. What can | do?

If the IEP has not been implemented yet, you caoke your consent and the
previous IEP would go back into effect, or, if tieghe first IEP, no special
education would go into effect. If, however, tlE#lhas been implemented,
revoking your consent will not be retroactive and mot undo any action that has
occurred after the consent was given and beforedhsent was revoked. [34
C.F.R. Sec. 300.9(c)(2).] In the situation whére lEP has been implemented and
you have become dissatisfied with it, rather thrgim¢) to revoke consent, you



should call for a new IEP meeting to attempt toehne document changed to
address your concerns.

32. I've been to the IEP meeting, but the school an cannot
agree on the special education, related services placement
my child needs. How can | resolve this differencef @pinion?

If you have reached the point where further negotias fruitless and you believe
the local agency is not providing your child a feggropriate public education, or
you have some other claim that cannot be resolivdtedEP meeting level, such
as for past failures of the school to serve youlddppropriately, you may file for
a due process fair hearing. [Cal. Ed. Code Se&)5Hand 56502.] Common
examples of this situation are the school dissiotfusal to include an important
service in the IEP or a placement for your chilcevéhhe can be integrated with
nondisabled students. To request a hearing, veritieet address below and send a
copy to your child’s school district.

Office of Administrative Hearings
Special Education Unit

2349 Gateway Oaks Drive, Suite 200
Sacramento, CA 95833-4231

Ph: (916) 263-0880

Fax: (916) 263-0890

You may raise issues which are two years old arilegour request for a
due process hearings. Inappropriate servicesraices not provided or
other claims that are more than two years old@se I[Cal. Educ. Code
Sec. 56505.]

In addition to a due process fair hearing, sevattadr dispute resolution
mechanisms are at your option. See Chaptkfé;mation on Due Process
Hearings/Compliance Complainta copy of the state form for requesting due
process is included at the end of Chapter 6.

33. Isthere anything | should be aware of as | ampreparing my
request for a due process fair hearing?

Yes. The Office of Administrative Hearings (OAHjistly reviews requests for
hearings to make sure that hearing requests aaetoléoth the parent and the
school district. So, you need to make sure yoarihg concerns are issues which
the hearing officers are authorized to hear anésargption of the facts relevant to
each problem and proposed solution. The issuesemfpcan try to have resolved
through a due process hearing must fall underast lene of the issue categories
stated in California Education Code Section 56%¢ich are listed below:



1. The school is proposing to initiate or changtuaent's identification,
l.e., whether a child is identified as having acsgesducation disability or
the label of the special education disability arattilities the child has;

2. The school is proposing to initiate or charigedssessment of the
student, i.e., the school is proposing to evalaathild for special education
or re-evaluate an existing special education stualed the parent refuses
consent (in this case, it would most likely be $lohool that filed for the due
process hearing);

3. The school is proposing to initiate or changeducational placement
for a child and the parent disagrees. In the o&sedistrict initiating a
student's first special education placement, ifgaeent disagrees with it, the
parent could ask for a due process hearing tmtoptain a different or
better initial placement, but a school district Icooot use the due process
system to try to compel the parent to consentécstiool's initial
placement. [See Cal. Ed. Code Sec. 56346(b)thdrtase of a district
proposing to change a special education studdatement, either the
parent or school could request a due process lggiariresolve a dispute.
[See Cal. Ed. Code Sec. 56346(d).];

4. The school is proposing to initiate or charfgegrovision of a free
appropriate public education for a child. Agamthe case of a district
initiating a student's first free appropriate pal@dducation, if the parent
disagrees with the IEP the district is offeringg ffarent could ask for a due
process hearing to try to obtain a different otdadEP, but a school district
could not use the due process system to try to ebthp parent to consent
to the school's proposed initial IEP. [See Cal.Golde Sec. 56346(b).] In
the case of a district proposing to change a spedigation student's IEP,
either the parent or school could request a duegsshearing to resolve a
dispute. [See Cal. Ed. Code Sec. 56346(d).];

5. A parent has asked the school to find a chitglode for special education
under one or more special education eligibilityelaband the school has
refused,

6. A parent has asked the school to change hie¥schpecial education
eligibility label and the school has refused,;

7. A parent has asked the school for new assesshtre child or has
asked the school to change something in the clekisting assessment
information and the school has refused,;

8. A parent has asked the school for a certaiiailacement or has asked
the school to change an existing special educatimtent's placement from
one place to another and the school has refused;



9. A parent has asked the school for a certaiiinEP or has asked the
school to change the students IEP in some waylenddhool has refused;

10. The parent and school district, county ofb€education, and/or
Special Education Local Plan Area over the avditsiof an appropriate
program and which agency is financially responsibigroviding it to the
child.

Most of the disputes that can arise between a parehschool should fall under
one or more of these categories.

34. At a special education due process hearing, mugersuade
the hearing officer that the school has offered mghild an
inappropriate program or must the school persuadehe
hearing officer that it has offered my child an appopriate
program?

In the case oBchaffer v. Weasthe U.S. Supreme Court decided that the party
seeking relief, that is, the party asking the hepafficer to order something
against the other side, has the burden of prowviagtheir requested remedy is
appropriate and that the other party's proposabisppropriate. This applies to
both parents and school districts, whichever side for the hearing. If a parent
wants a service or placement in the IEP that theaas unwilling to provide and
the parent files for a due process hearing, therpanust persuade the hearing
officer that the service or placement is neceskarthe student's program to be
appropriate. The parent will have to produce ehaaigdence to persuade the
hearing officer that her proposal is appropriate tvat the school district's
proposal is not appropriate.

As a practical matter, however, parents sometinags ko file for due process
hearings just to preserve what a school distritying to take away. This is
especially true as students move from grade toegr&@r example, an eighth
grade special education student may have spemintiee school career in general
education classes, but her school district coulier ¢fer only a special day class
placement for high school. A parent could refussigin the district's proposed
IEP, which contains the district's special day €lglscement for ninth grade, or
could sign only those portions with which she agraed state her disagreement
with the placement recommendation. However, g thépute arises at the IEP
meeting in late May or early June of the previctsosl year, for example, and the
school tells the parent that it will not admit $tadent to general education classes
at the high school in the fall, the parent may havie for a due process hearing
over the summer to try to resolve the issue bdfeerew school year. In such a
case, it is the parent seeking to have a heariingeobrder that the school district
continue to place her child in general educatiassts. However, it is the school



district's position that something about the chidd changed or will change
between the eighth and ninth grades and that titeéschlacement must change
from a general education class to a special educatass.

In such a case, although the parent was forceitettof a due process hearing just
to keep what the child had (because the schoaldiiled to honor the child's
general education placement until it filed for gwecess against the student and
proved to a hearing officer that the child's plaeatrmust change), the school
district should bear the burden, in the parentssmlocess hearing, of persuading
the hearing officer that the child's placement nolistnge. When schools threaten
to take something away from a student unilateraliyhout filing for a fair hearing
and proving that the child no longer needs theisemr placement in dispute, the
parent may have to file for due process to exetbisestay-put rule. The parent
should also file a pre-hearing motion to assigs thirden of persuasion to the
school district and require that the school dispiresent its case for elimination of
a service or change in placement first in the Inggorocess and allow the parent to
present her case for maintaining the child's gemehacation placement after that.

35. How specific should | be in my request for a gzial education
due process hearing?

Very specific. The law says that the informatiogmaaent must include in his/her
due process hearing request letter includes:

1. The name of the child;

2. The residential address of the child, or cantdormation for a
homeless child;

3. A description of the special education probtamproblems the
child has as they relate to something the schaotlbae or has not
done. The description must give enough of thesfaxtlearly
describe the problem and exactly what happenedattdhappen;

4. A description of the proposed resolution toghablem, that is,
what needs to happen, to the extent the parent&mdwat would
solve the problem when he/she asks for a fair hgari

[20 U.S.C. Sec. 1415(b)(7); 34 C.F.R. Sec. 30050&al. Educ.
Code Sec. 56502(c).]

Even though this is all that the law requires,lve has also given school districts
the option of objecting to the sufficiency of a@at's request for a hearing and to
have a hearing officer, if he/she agrees with thwal that the parent's request is
not sufficient, dismiss the case or order thatpi#went file a more complete
request. [20 U.S.C. Sec. 1415(c)(2)(A); 34 C.IR&c. 300.508(d); Cal. Educ.
Code Sec. 56502(d).]



To have a better chance of not having your caseisisgd or of having to refile
your requests, a parent should, at least, usethedeveloped by the OAH to
initiate his/her request for a due process hear{fge blank form attached at the
end of Chapter 6.)

However, just using the OAH form is not enough.e TWAH requires a thorough
statement of the specific problem or problems tinklgs having and the facts
surrounding those problems and a very specifiestant of the solution the parent
IS proposing for each of those problems. It isemadugh to simply say: "my child
IS not learning anything" or "my child is not magiprogress" as your statement of
the problem. Similarly, it is not sufficient to s&ywant him to be in a class where
he can learn" or "l want him to go to a privateaah as your statement of the
solution. Your statement of the problem shouldtesto one of the ten issues
listed above, and it must contain enough infornmateoclearly describe the
problem and what you want the hearing officer weorthe school district to do to
solve the problem and why. The OAH gives one exanmpits Frequently Asked
Questions publication (see attached copy) whichldvoome under the
"assessment"” category of disputes. OAH statelease do not phrase problems as
"issues," rather, list contentions or allegatiossach. For example, if a parent is
requesting a due process hearing and the perceredtem is the alleged failure of
a school district to assess [a student] in an afsaspected disability, do not
phrase the "issue" as: 'Whether the district asgassall areas of suspected
disability." Rather, include in your contentiore threa(s) of suspected disability
allegedly known by the district and the assessmagniscontend the district failed
to undertake." From this example, it would seeat DAH requires parents to
specify what is missing, rather than just sayirgg something is missing, from a
district's assessments, and that OAH does not twdrdve the parties and the
hearing officer to have to wait until the hearitgelf to find out what area of
suspected disability should have been assessedlusttbe clear from the face of
the request for due process what the specific prolis and what the proposed
solution is. See OAH’s Frequently Asked Questions.

A parent who is preparing her request for a duegs® hearing must be sure to
include all the problems she will want to have desand decided at the hearing,
because problems not described in the requesuptbcess cannot be
considered at the hearing. [20 U.S.C. Sec. 14B)(B); 34 C.F.R. Sec.
300.511(d); Cal. Educ. Code Sec. 56502(i).]

Although this manual has listed the FAX number@#H above, all papers that
must be filed with OAH by a certain day must bediho later than 5:00 p.m. on
that day. Faxes which arrive in OAH offices afiedd0 p.m. will be treated as if
they arrived the following day.



36. Parents have to provide a great deal of spedfinformation to
school districts so that the school districts hava clear
understanding of the problems and what the parentd asking
for. When school districts want to do something ochange
something or refuse to do something or change sorh#tg
that a parent wants changed, is there any requirenmd that
school districts give parents specific informatiorabout what
they are proposing or refusing to do and why?

Yes. Because it is one of the least complied agbects of special education law,
most parents do not know that school districtsegeired to give parents "prior
written notice" a reasonable time before a schafidt proposes or refuses to do
something that involves the child's identificateasa special education student, his
assessments, his placement, or having to do wstfrée appropriate public
education. The need for a due process hearing oftest arises out of something
the school district proposes to do or refuses toTwese proposals or refusals are
usually announced at IEP meetings rather thanasegdsonable time before. The
prior written notice is supposed to include thédwing information.

(1) A description of the action proposed or refusedhgyschool,

(2) An explanation of why the school proposes or refusdake
that action and of each evaluation, procedure, tegort, etc. the school
used as a basis for the action or inaction;

(3) A copy of the parent’s rights to challenge theattr inaction;
(4) sources of advocacy assistance for parents;

(5) other options to the action or inaction which thkeaol
considered and why those other options were rejeated

(6) other reasons for the school’s action or inaction.

[20 U.S.C. Sec. 1415(b)(3); 34 C.F.R. Sec. 300/®0%al. Educ.
Code Sec. 56500.4.]

The prior written notice is important because, oa@arent requests a fair hearing,
If the school never sent the prior written notiescribed above prior to the parent

requesting a due process hearing, the school mitkin 10 days of getting a copy

of the parent’s fair hearing request, send themaeesponse which includes all of
the following information:

a. an explanation of why the school is doing or nahdo
whatever it is that created the problem;

b. a description of other options the IEP team comeidle
and why those were rejected;



C. a description of each evaluation, procedure, test,
report, etc. the school used as a basis for daimgptodoing whatever
it is that created the problem; and

d. other reasons for the school’s action or inaction.

[20 U.S.C. Sec. 1415(c)(2)(B)(i)(1); 34 C.F.R. S8080.508(e); Cal.
Educ. Code Sec. 56502(d)(2).]

37. If aschool never gave a parent the required pr written
notice before the parent requested a due processdrag, does
that mean that the school is prohibited from complaning
about the sufficiency of a parent's request for a e process
hearing?

No. Even if the school has to send the parensporese as described immediately
above, because it never sent the parent a "prittewmotice" before the parent
requested a due process hearing, the school dariastn that the parent’s request
for a fair hearing, is not clear enough. [20 U.S5€c. 1415(c)(2)(B)(ll); 34 C.F.R.
Sec. 300.508(e)(2).]

38. What are the time lines for the school to objéd¢o the
sufficiency of a parent's request for a due procedsearing and
for the hearing officer to make a decision on thechool's
objection to the request?

The school must object to the parent's request thre process hearing, if at all,
within 15 days of receiving the parent’s requestaféair hearing and must notify
the parent of its objection. A hearing officeraateceives a copy of the school’'s
objection to the parent’s fair hearing request mougt rule on it within five days.
[20 U.S.C. Sec. 1415(c)(2)(C)-(D); 34 C.F.R. Sé39.808(d); Cal. Educ. Code
Sec. 56502(d)(1).]

If the hearing officer agrees with the school, paeent can change and clarify the
fair hearing request (but only if the school agredet the parent do so and is also
given a chance to resolve the more clearly staqdeast), or if the hearing officer
grants the parent permission to file a new requAdtearing officer must grant
this permission at least five days before the sgleeichearing. [20 U.S.C. Sec.
1415(c)(2)(E)(i); 34 C.F.R. Sec. 300.508(c)(3);.Eaduc. Code Sec. 56502(e).] If
the parent has to file a more clear request fairéhkaring, all the time that has
gone by, while the school was objecting to the pisdirst request for a hearing
and while the parent was filing a more completaiest, does not count toward the
total number of days that the state has to comghetdearing and write a final
decision. That time limit is currently 45 day20[U.S.C. Sec. 1415(c)(2)(E)(ii);
34 C.F.R. Sec. 300.508(c)(4); Cal. Educ. Code S&a02(e).]



39. Does the school district ever have to respond my complaint
before the hearing?

Yes, if the school does not claim that the parenetgiest for due process is unclear
or incomplete, it must, within 10 days of gettithg parent’s fair hearing request,
send the parent a response that specifically asielsdle issues raised in the
parent’s request; however, this is not requirgtefdistrict filed a response to the
parent's request for a due process hearing withiay/s of receiving it because it
had failed to issue a prior written notice to tlaegmt. [20 U.S.C. Sec.
1415(c)(2)(B)(ii); 34 C.F.R. Sec. 300.508(f); Catluc. Code Sec. 56502(d)(2).]

In addition, if a parent files a request for a fadaring that either is not objected to
or the parent is allowed to change and clarifyrdgpiest, the law now requires that
the parties participate in a pre-hearing dispuseltgion session. A party cannot
have a hearing without going through this resotuiession unless both sides
waive the resolution session in writing or bothesgto use mediation instead. [20
U.S.C. Sec. 1415(f)(1)(B); 34 C.F.R. Sec. 300.5314); Educ. Code Sec. 56501.5.]

The resolution session must occur within 15 daykefschool receiving the
parent’s request for a fair hearing and it musfifished within 30 days of the
school receiving the parent’s request. The dajaréé¢he resolution session is
finished do not count toward the total number ofsdine state has to complete the
hearing process and issue a decision. [20 U.R€.1315(f)(1)(B)(ii); 34 C.F.R.
Sec. 300.510(b)(2); Cal. Educ. Code Sec. 56501]5(c)

The new resolution session involves the parentsaaegresentative of the school
district who has the authority to commit the schaistrict to a resolution. The
session may not involve attorneys for the schasitidt unless the parent is
represented by an attorney. At the resolutionieesthe parents must be able to
discuss the basis for their complaint and the sidsagiven an opportunity to
resolve it. If the resolution session does leaa $olution, the solution must be put
into writing and must be signed by both sides. ageement is legally binding on
the parties and can be enforced in either federslabe court. The parties have
three days after signing the agreement to backfatt The law does not require
that the agreement say that all discussions wiick place during the session
must remain confidential and cannot be disclosexisnbsequent hearing or court
case, assuming one of the parties chooses to lweidgreement within three
business days. [20 U.S.C. Sec. 1415(f)(1)(B)(j)#4 C.F.R. Sec. 300.510; Cal.
Educ. Code Sec. 56501.5.]



40. Does the "resolution session" replace the median
conference that used to occur before a special edaton
hearing?

No. Mediation continues to exist. The resolusassion need not occur if both
the parent and school district agree to use mediatistead. [20 U.S.C. Sec.
1415(f)(2)(B)(i)(IV); 34 C.F.R. Sec. 300.510(a)(8)(Cal. Educ. Code Sec.
56501.5(b).]

41. If the school district is willing to use mediabn instead of the
"resolution session," should | use mediation or theesolution
session?

It is unclear whether the “resolution session” w# effective in resolving disputes
to the satisfaction of parents. Mediation diffesn the resolution session in four
important ways which may make mediation preferégarents. First, in
mediation there is a neutral third party to hekp plarents and school come up with
an agreement that both sides can live with. Thelu#ion session is more like
having just another IEP meeting with the schoolpt®o Second, in mediation all
discussions which took place in reaching an agreéstay confidential and

cannot be disclosed in a subsequent hearing ot case. The laws describing the
new resolution session do not prohibit parties fobselosing this information in a
later hearing. Third, unlike a resolution sessigreament, there is no three-
business-days time period in which either sidevaad a mediation agreement.
Fourth, the time line (currently 45 days) for aafidecision in the case continues to
run during mediation; that time period stops rugmilaring the 15 to 30 day
resolution session process. [20 U.S.C. 1415(D%f); 34 C.F.R. Sec. 300.510;
Cal. Educ. Code Sec. 56501.5.] .

On the other hand, if it is more likely that pasewill agree to something that they
will soon regret, perhaps the three business daysit a resolution session
agreement will benefit parents more than schodlsvahh make parents prefer the
resolution session. Also, if a parent is not @&ppared to go to a fair hearing as the
school district is, the stopping of the time perfiodholding the hearing and
issuing a final decision while the resolution sesss going on may be of more
benefit to parents. Each parent should examingetfactors in deciding whether
to offer to mediate instead of going through treohation session.

42.  What happens to my child if | file for a due pocess hearing?

Under federal and state law, once you file for @acsgd education hearing, your
child will remain in her current educational placemand have her current IEP
fully implemented (including all related servic&s)m the time you request a
hearing until the due process hearing proceedimgys judicial proceedings, if any)



are completed. [20 U.S.C. Sec. 1415()); 34 C.Bét. 300.518; Cal. Educ. Code
Sec. 56505(d).] This “status quo,” often called thtay-put placement” can be
altered if you and the local education agency atgreéechange in placement or
services. [20 U.S.C. Sec. 1415 (j); 34 C.F.R. 866.518; Cal. Ed. Code Sec.
56505(d).] This may not be true, however, if yoeiceko utilize one of the optional
dispute resolution mechanisms described more fulyhapter 6|nformation on
Due Process Hearings/Compliance Complaibesause these other dispute
resolution mechanisms do not involve a filing f@pecial education hearing.

In addition, there are a number of exceptions éostiay-put rule. Although the law
states that the child shall remain in his/her prepiacement pending state-level
administrative proceedings and judicial proceeditiys definition of a child's
“current educational placement" changes after dneirastrative hearing to
whatever the administrative hearing officer hasoed and will become the child's
new "stay put" placement during judicial proceedingcases where the parent has
prevailed at the administrative hearing levellojvis Unified School District v.
Office of Administrative Hearing903 F.2d 635 (9th Cir. 1990).] If the parent
loses at the administrative hearing level and dppgeacourt, the placement of the
student should not change because the law state'sthy put” applies during
even judicial proceedings. [34 C.F.R. Sec. 300&1B In addition, a school can
change a student's placement, even during duege@ceceedings, if the child has
committed weapons or drugs offenses or has inflisexious bodily injury on
someone. [20 U.S.C. Sec. 1415(k)(1)(G); 34 C.B&t. 300.530(g) and 300.533;
Cal. Educ. Code 48915.5.] In addition, a schoo} meguest that a hearing officer
order a change in the student's placement befereampletion of the
administrative hearing process if it can provehi lhearing officer that
maintaining the child's current educational placeintiring the special education
hearing process is substantially likely to resulinjury to the student or someone
else. [20 U.S.C. Sec. 1415(k)(3)(B); 34 C.F.R..860.531(b); Cal. Educ. Code
Sec. 48915.5.] Lastly, a school can petition testa federal judge to change a
student's before the completion of the administedtiearing process if the school
can prove to the judge that maintaining the chidisent educational placement
during the special education hearing process istanbally likely to result in

injury to the student or someone elskeloifig v. Dog 484 U.S. 305 (1988).]

43. What rights do | have in the hearing process?

It is important to note that you have many rigintshie hearing process, including
the right to:

(1) Be informed of available free or low-cost legatvices. [Cal Ed. Code Sec.
56502(h).]

(2) After filing for a due process hearing, andasy as both parties agree, attend a
mediation conference, which is an informal meehelyl between you, the



district and a state mediator, in an attempt tootiatg a resolution to the
dispute. During the time of this mediation proceiss,student is entitled to
remain in his current school placement and anrstomay represent any of the
parties to the mediation. [20 U.S.C. Sec. 141534)C.F.R. Sec. 300.506; Cal.
Ed. Code Sec. 56501(b)(1)(2) and 56503.] You aeditktrict may also
participate in a mediation session before filingdalue process hearing. [See
Cal. Ed. Code Sec. 56500.3]. At this mediation usgetion 56500.3, however,
no attorneys or other independent contractor lagabcates may participate on
behalf of any party. And, because this mediatimtess takes place before
filing for a due process hearing, the district may believe it is obligated to
maintain the student in his current educationatgat@ent. By not doing so,
however, a school district would be out of comptnvith the child's IEP.

(3) Have the hearing held at a time and place redsy convenient to the parent
and child. [34 C.F.R. Sec. 300.515; Cal. Ed. Cogle S6505(b).] Continuances
can be obtained upon a showing of good cause. EdalCode Sec. 56505(f).]
The agency conducting special education hearingshaounced that
continuances of hearing dates will be more diffitolobtain and that "good
cause" will be more narrowly applied. Not beingd for the hearing or not
being able to produce an important witness atithe the hearing is scheduled
may no longer be sufficient reasons for a postp@mtmYou also have the
right to have the child attend the hearing andateelthe hearing open or closed
to the public, if desired. [34 C.F.R. Sec. 300.5),2Cal. Ed. Code Sec.
56501(c).]

(4) Have the hearing conducted by an impartialihgasfficer. [20 U.S.C. Sec.
1415 (f)(3); 34 C.F.R. Sec. 300.511; Cal. Ed. Csde. 56505(c).]

(5) Be represented by an attorney or advocateU[Z0C. Sec. 1415 (h)(1); 34
C.F.R. Sec. 300.512(a)(1).] If either party usestorney, that party must
notify the other party in writing 10 days before thearing. [Cal. Ed. Code Sec.
56507.]

(6) Present evidence and written and oral argumeatgront, cross-examine and
compel the attendance of witnesses; and, obtaint&mor electronic verbatim
record of the hearing. [20 U.S.C. Sec. 1415 (hg2)C.F.R. Sec. 300.512; Cal.
Ed. Code Sec. 56505(e)]

(7) Prohibit the introduction at the hearing of awdence which has not been
disclosed at least five business days before therige [20 U.S.C. Sec. 1415
() (2)(B); 34 C.F.R. Sec. 300.512; Cal. Ed. Code.56505(e).]

(8) Obtain a written, reasoned decision contaitfiimgings of fact. Under federal
law, the completed decision must be mailed to aitips within 45 days after
the conclusion of the 30-day resolution sessiorode[34 C.F.R. Sec.
300.515(a).] State law continues to require thatviritten decision be issued



within 45 days of the date the case is filed whth superintendent. [Cal. Educ.
Code Sec. 56502(f) and 56505()(3).]

If you are successful at the due process hearimgaourt (the prevailing party),
and you were represented by an attorney, the affsrfeesand the costs of
pursuing the case may have to be paid by the patlication agency. [20 U.S.C.
Sec. 1415(i)(3)(B)34 C.F.R. Sec. 300.517.]

The due process hearing decision is the final adtnative determination, and is
binding on both sides. [34 C.F.R. Sec. 300.514; Edl Code Sec. 56505(h).] A
party who disagrees with the hearing decision npgeal that hearing decision in
state or federal court. The appeal must be filddiwO0 days of the date of receipt
of the decision. [20 U.S.C. Sec. 1415(i)(2); 34.8.F5ec. 300.516(b); Cal. Ed.
Code Sec. 56505(k).] See Chapteinbprmation on Due Process Hearings/
Compliance Complaints.

44. If I have filed for a due process hearing andra having
trouble gathering all the evidence | will need andnaking sure
that the witnesses | will call can attend the heang on its
scheduled day, can | ask for a postponement or, et yet,
have the hearing taken off the calendar and then giback on
the calendar when | am ready to proceed?

No. To postpone a hearing date requires "goodecausood cause is generally
limited to illnesses or other unexpected emerganciée inability to get ready in
time is not good cause. The unavailability of &n@ss on a particular day is
generally not good cause. Hearings taken compgleféthe calendar will likely

be very rare. You should not file for a due predesaring (unless requesting a
hearing is absolutely necessary to maintain ecafigducational placement or
services which would otherwise change if you ditifrle for a hearing) unless you
know that you and your witnesses and your documaetiitbe ready and available
approximately 60 days later.

45. | have been told that if | lose my special edation due process
hearing | will have to pay the school district's atiorneys' fees.
Is that true?

It is unlikely that a parent will have to pay a sohdistrict's attorneys' fees when
the school district prevails in a special educatiearing. The law provides that
attorneys' fees may be awarded to the prevailimty panho is a school district, in a
case started by the parent, if the case is foube toivolous, unreasonable, or
without foundation, or if the case was broughtdoy improper purpose, such as to
harass, to cause unnecessary delay, or to negdles®ase the cost of litigation.



[20 U.S.C. Sec. 1415()(3)(B)(i))(1N&(l); 34 C.R. Sec. 300.517(a); Cal. Educ.
Code Sec. 56507(b)(2).]

There is not a great deal of guidance in the lasages regarding what the terms
“frivolous, unreasonable, or without foundation"ane However, simply because
a case is lost does not mean that the case watofis; unreasonable, or without
foundation. Christiansburg Garment Co. v. EEQ€34 U.S. 412 (1977).] For a
court to consider that a case is frivolous, unreabte, or without foundation, the
case must be found to have no basis in law or f&tristiansburg] The inability
of a party to defeat a motion for summary judgnuoes not make a case
frivolous, unreasonable, or without foundatioKafam v. City of Burbank352

F.3d 1188 (9th Cir. 2003).] A person with a digbsued a grocery store
regarding an inaccessible adjacent parking una@eAthericans with Disabilities
Act. The person did not know if the grocery stactually owned, leased or
otherwise controlled the parking lot. The grocstigre did not own, lease or
otherwise control the parking lot, but spent $68,00attorney's fees defending the
case. The court found that the plaintiff's laclkobwledge of whether the grocery
store was responsible for the inaccessibility efplarking lot was not enough to
find the case frivolous, unreasonable, or withowtnidation. The court denied the
grocery store's request that the plaintiff be cgddo pay its attorney's fees.
[Goodell v. Ralphs Grocery Compardd7 F.Supp.2d 1124 (E.D. Cal. 2002).]

For a case to be found to have been brought fonproper purpose, such as to
harass the defendant, the Ninth Circuit Court opégds appears to require that the
case also be found to be frivoloug.ojvnsend v. Holman Consulting 829 F.2d
1358, 1362.] However, a different Ninth Circuisedound that the analysis of
whether a case was frivolous and brought for anmremgr purpose should be done
on a sliding scale.Marsch v. Marsch36 F.3d 825 (9th Cir. 1994).] In other
words, less evidence of one will be required if¢his substantial evidence of the
other and vice versa. Harassment must be mom@usethan just annoyance and
will be objectively, rather than subjectively, debened. A series of complaints
against the same defendant based on propositidasvathich have already been
rejected in cases involving that same defendantguoagtitute harassment.
[Zladivar v. City of Los Angele$80 F.2d 823, 831 (9th Cir. 1986).]

Although the instances in which parents are requiogay a school district's
attorney's fees following an unsuccessful speciatation due process hearing

will be extremely rare, to ensure that it doesowtur, parents should not file cases
that have no basis in fact or law and should ria &ctions during the course of a
case that are designed only to delay or drive agtsts of defending the case.



46. | think the local education agency is violatingpecial
education law. What can | do?

If you believe the local agency has not followed tbrms of an IEP, or mediation
agreement, or due process hearing decision, or s#tieement agreement you and
the district have entered into, or has violateccgp@ducation laws, or has
discriminated and the student is at risk of suffgisome immediate loss of benefit
as a result of the discrimination, or that a sta@emroup of students is in danger
or their health or welfare is threatened, you migya complaint with the
Complaint Management and Mediation Unit of the foatfiia Department of
Education. [5 C.C.R. Sec. 4600 and following.] Saramplaints may be filed first
with the local education agency and some will ferred back to the local
education agency by the Compliance Unit, but mgsies arising under special
education and IEP implementation may be filed diiyegith the state. [34 C.F.R.
Sec. 300.151 - 300.153; 5 C.C.R. Sec. 4650.] Thaptaint procedure is covered
in greater depth in Chapterl@formation on Due Process Hearings/Compliance
Complaints To file a complaint, write to the following addseand send a copy to
your school district.

Complaint Management and Mediation Unit
Special Education Division

California Department of Education

1430 N Street, Suite 2401

Sacramento, CA 95814

47. Does my child have the right to participate imonacademic
and extracurricular activities offered at his schod?

Yes. School districts must take steps to provideacsademic and extracurricular
services and activities in such manner as is nacess afford children with
disabilities an equal opportunity for participati¢d4 C.F.R. Sec. 300.1QBuch
activities include counseling serviceghletics, transportation, health services,
recreational activities, special interest groupslobs referrals to agencies that
provide assistance to individuals with disabilifiaed employment of students,
including employment by the school and assistaneeaking outside employment
available. [34 C.F.R. Sec. 300.107(b).] In additionarranging for the provision
of services, such as lunch and recess, the sciginttishall ensure that children
with disabilities participate with nondisabled cnén to the maximum extent
appropriate. [34 C.F.R. Sec. 300.117.]

The IEP must contain a statement of the speciatadun and related services and
supplementary aids and services that will be prexbiah the child so that he will be
able to participate in extracurricular and othemaxmademic activities. [34 C.F.R.
Sec. 300.320(a)(4)(ii).] Regulations under Seck064 also ensure that children



with disabilities have an equal opportunity fortpapation in nonacademic and
extracurricular services and activities. [34 C.FSec. 104.37.]

48. How do | find out if my child is entitled to anextended school
year or summer school program?

Special education and related services shall baged on an extended year basis
for students with disabilities whose unique needgliire services in excess of the
regular academic year. The IEP team makes thendiet&tion of whether a child
needs such a program and should consider as fadbe@tber the child’s
disabilities are likely to continue indefinitely tor a prolonged period, or if
interruption of her educational programming maysearegression and, coupled
with limited recoupment capacity, render it impogsior unlikely that she will
attain the level of self-sufficiency and independethat would otherwise be
expected in view of her disabling condition. Theklaf clear evidence of such
factors may not be used to deny extended yearcesrifithe IEP team determines
the need for an extended year program and inclindeservices in an IEP. The
special education and related services offeredduhe extended year must be
comparable in standards, scope and quality torbgram offered during the
regular academic year. If the IEP team recommersded year services, the
recommendation should be written into the IEP.(3B. R. Sec. 300.106;C.C.R.
Sec. 3043.]

49. Can | see the records that the school keeps oty child?

Yes. You or your child’s representative have tightto inspect, review and get
copies of all educational records relating to ycutd which are collected,
maintained or used by the local agency. [20 U.S&£¢. 1415 (b)(1); 34 C.F.R.
Sec. 300.501; Cal. Ed. Code Sec. 49069.] For npestial education students,
school districts keep both a special educatiorefiiled a cumulative file (general
regular education information). You have the righbave access to both of these
files. You may need to remind your district to pa®/all educational records
concerning your child to you no matter where theylacated. SeBample Letter
at the end of this chapter.

In addition, the local agency must provide youdpportunity to request
correction or removal of information in the recgl believe to be: inaccurate,
misleading, an unsubstantiated personal conclusiamference, a conclusion or
inference outside the observer’'s scope area of etenpe, not based on the
personal observation of a named person with the &ind place of the observation
noted, or in violation of the privacy or other riglof your child. [Cal Ed. Code
Sec. 49070(a); 34 C.F.R. Sec. 300.618.]

Under state law, the local agency must providewith access to records, and
copies as requested, within five business days wafiden or oral request. [Cal.



Ed. Code Sec. 49069 and 56504.] The local agentygltarge you at most the
actual cost of copying the records but must protidecopies for free if the cost
“effectively prevents the parent from exercising tight to receive such copies.”
[34 C.F.R. Secs. 300.613 and following; Cal. Edd€8&ecs. 49065, 56504.]

50. How do | correct or remove information containél in my
child’s records?

To correct or remove information contained in yolid's records, you may file a
written request with the superintendent of the sthdstrict. Within 30 days of the
request, the superintendent will meet with you tiredschool staff who recorded
the disputed information and either grant or demyryequest. If your request is
denied, you have 30 days in which to appeal theatianwriting to the governing
board of the school district. Federal law alsot#iyou to a hearing on your
request if it is initially denied under the Famitgucation Rights Privacy Act. [34
C.F.R. Sec. 300.618-300.621.] This hearing proeedunot the same procedure
as the special education due process hearing proeetf your request or appeal is
denied, you have the right to submit a writtenestant of your objections to the
information. The statement will become part of yohid’s record until the
information is corrected or removed. [Cal. Ed. C&de. 49070(d).]

51. Under what circumstances may my child attend ool in a
school district other than my district of residencé@

There are three circumstances where an interdigtaicsfer may occur:

(1) If your district does not have an approprideepment for implementation
of the IEP, it may enter into an interdistrict atlance agreement with a
neighboring district (the nonresident districtletaroll your child in a special
education program. [See Ed. Code Sec. 46600 alwavia.] The nonresident
district is not obligated to accept your child. Hoxer, the nonresident district
cannot refuse to enter into an interdistrict attgro® agreement for
discriminatory reasons, such as the need for Spedtuation, bilingual, or
other special services, and the nonresident disthelief that the additional
cost of educating the student is greater thanddéianal amount of state funds
it would receive as a result of the transfer. [Eal. Code Sec. 48303.]
However, the nonresident school district can refassccept a pupil if the
transfer would require the nonresident distriatrt®@ate a new program. [Cal.
Ed. Code Sec. 48303.] Both districts must agrefionding allocations,
transportation, etc. These interdistrict agreemesislly allow the receiving
district to terminate the enrollment at the digtsiown discretion, subject, of
course, to the prohibition against discriminatagsons for the transfer
described above[Note: Cal. Educ. Code Sec. 48303 will expire on3R07
unless it is re-enacted.]



(2) The parent of an elementary school child mayest to have the child
enrolled in the district where either parent’s emyphent is located, however,
the law does not entitle a child to be admitted thstrict just because a parent
works there. [Cal. Ed. Code Sec. 48204.] If a parequests an interdistrict
transfer to a school district in which he or sheksothe district of employment
may refuse to enroll the child if the additionastof educating the child
exceeds the amount of additional state aid receagealresult of the transfer.
[Cal. Ed. Code Sec. 48204(f)(3).]

(3) Any district may elect to accept nonresidentisnts who apply to attend
school there from outside that district. If a didtelects to accept transfers, it
must develop policies specifying how many transfiensll accept and which
ensure that admission of nonresident studentsaa@dom, unbiased process
that gives no consideration to academic or athglilts. [Cal. Ed. Code Sec.
48301.] However, either the district of residencéhe receiving district can
refuse a transfer or limit the number of transfetise governing board of either
district determines that the transfer would negdyivmpact a court-ordered
desegregation plan, a voluntary desegregation plathe racial or ethnic
balance of either district. [Cal. Ed. Code Sec.048B[Note: Cal. Educ. Code
Sec. 48301 will expire on 12/31/07 unless it isemacted.]

If interdistrict attendance is denied by eithetrit$, the district denying
attendance must advise you of the right to appethld county board of education
within 30 days of the failure or refusal to permterdistrict attendance. If the
district denying attendance refuses to notify ybthe appeal right, then the
district of residence must do so. Not filing theeaal within 30 days is good cause
for denial. If there are school district level appperocedures that could be pursued
first, the county board of education may referniedter back to the district level
first. If and when the county board considers thgeal, it has 30 days to make a
decision. If the county schedules a hearing oragpeal, it must notify all the
parties of the day and time. The hearing may bépogd for good cause under
county rules. Normally, a decision must be madéiwithree days of the hearing.
The hearing is conducted by either a hearing afficea hearing panel, none of
whom can be a member of the county board. [Cal(6dle Sec. 46601(a) and
(b).]

If the district of residence and district of woldd-attendance are in two different
counties, the county board in which the distriatydeg the permit is located has
jurisdiction of the appeal. If both districts hadenied interdistrict attendance and
are in different counties, the county board hayurgdiction over the district of
residence must handle the appeal. In that caties dppeal is successful with the
county of residence, the county of residence mysbtpersuade the other county
to allow interdistrict attendance. If the other ntygudoes not, the appeal is denied.
[Cal. Ed. Code Sec. 46601(d).]



Students who are expelled, or who are under coratida for expulsion, cannot
appeal interdistrict attendance agreement deniakssgissions while expulsion
proceedings are pending or during a period of estpnl [Cal. Ed. Code Sec.
46601 (e).] Therefore, it is unclear whether a naogidistrict in which a
nonresident child was going to school could simpiifate expulsion proceedings
and rescind an interdistrict attendance agreemmehhaver finish the expulsion
process.

In considering whether to allow interdistrict atl@mce, school districts (and,
presumably, county boards of education in the ohs@ appeal) must give
consideration to the childcare needs of the p{dl. Ed. Code Sec. 46601.5(a).]
This provision does not require the granting oéidistrict attendance based on
childcare needs, it simply requires that childaseeds be considered. However, if
a district has allowed interdistrict attendanceeblasn childcare factors, it must
allow the child to continue to attend the schostriit of your choice subject to the
right of the district to terminate attendance ivituld violate desegregation orders
or plans or if the district determines that theiadidal cost of educating the pupil
would exceed the amount of additional state aidivec as a result of the transfer.
[Cal. Ed. Code Sec. 46601.5(b) and (c).]

If an interdistrict transfer is made under (2) ®r &bove, transportation will be a
parental responsibility. Under any of the threaayst described above, your
child’s placement and right to any upgrade of s#rv$ not as secure as in the
district of residence.

52.  Other than through inter-district transfers, is there another
way for a child to attend school in a different digrict than his
parent or parents live?

Students whose residence changes, even thouglp#remts' residence does not
change, are entitled to attend school and sat&fyg¢quirements for school
attendance by attending school in the districhefrtnew residence. Children
placed by the state or county in residential cacdifies in other school districts,
for example, may attend school in their new disoiaesidence. [Cal. Educ. Code
Sec. 48204(a).] Pupils who reside in a differastratt than their parents and
whose parents' parental rights have been termimaggdattend school in their new
district of residence. [Cal. Educ. Code Sec. 48204 Pupils who live in the
home of a caregiving adult who has signed an affideerifying that the child

lives in the caregiver's home, may attend schotienschool district of the
caregiver, unless that school district can proat tihe child really does not live
there. [Cal. Educ. Code Sec. 48204(d).]



53.  What happens to my child’s special education pgram if we
move from one school district to another?

When a pupil moves during a school year into a sefwool district that is not part
of the same Special Education Local Plan Area (§Lthe new school district
must provide the student with a free appropriatdipeducation, including
services which are comparable to those in his pusvdistrict's IEP for the first 30
days of attendance in the new district. A SELPAiiBer a single large school
district or a collection of school districts whichnstitutes a geographic region and
which is organized to pool special education resesiand to determine special
education fund distributions to the various proggamschool districts within the
SELPA. During those first 30 days, the new distmecist either adopt the old IEP
or develop, adopt, and implement a new IEP thepisistent with federal and
state special education law. [Cal. Educ. Code S&825(a)(1).]

If a pupil moves to a new school district that i5wm the same SELPA, the new
district must continue, without delay, to providasces comparable to that
contained in the previous IEP, unless the paremsiastrict develop, adopt and
implement a new IEP which conforms to state anér@dspecial education law.
[Cal. Educ. Code Sec. 56325(a)(2).]

If a child transfers into California with an IERfn another state, his new school
district must provide him with a free appropriatéjic education, including
services comparable to those in his previous IEEpnsultation with his parents,
until the new district conducts any new assessnagttrmined to be necessary,
and then develops a new IEP. [Cal. Educ. Code5&325(a)(3).] The child's
new school district must take reasonable stepsaimptly obtain the child's school
records, and the child's previous school distrigsitake reasonable steps to
respond to the new school district's request fesétrecords. [Cal. Educ. Code
Sec. 56325(b)(1); 20 U.S.C. Sec. 1414(d)(2)(C)(ii).

54. What happens to my child’s special education pgram if he
is placed in a group or foster home located in anbér school
district?

In order to encourage communication and planniefpre placing a child with a
disability in a group home or other residentiailfgg the placing agency (such as
a regional center for the developmentally disalileel, Department of Social
Services or a court) must notify the administratiothe special education local
plan area in which the group home is located. Tmimistrator must provide the
placing agency with information about the availdpibf an appropriate special
education program in the area. [Cal. Gov. Code B&£9, Cal. Ed. Code Sec.
56156(a).]



If a child is placed by a court, regional centargersons with developmental
disabilities, or other public agency, other tharedacational agency, the special
education local plan area (SELPA) in which thedhbilresidential facility is
located becomes responsible for her special edurcdiocal agreements within
that SELPA may specify that a particular schodiraisor the county office of
education is responsible for the actual educatisealices. [Cal. Ed. Code Sec.
56156.4 and 56156.5.]

If a public agency, other than an education ag@hages a child with, or suspected
of having, a disability in a facility out of statethout the involvement of the
school district, SELPA, or county office of educatin which the parent or
guardian lives, the public agency making the plam@must assume all financial
responsibility for the out-of-state placement, urtthg residential, special
education, and related services costs, unlesshiee state or its local agencies
assume that responsibility. [Cal. Gov. Code Sec9{d).]

55.  Which district is responsible for my child’s edication
program if she is placed in a public hospital, psyuatric
hospital or other residential medical facility?

Individuals with exceptional needs who are placed public hospital, state
licensed children’s hospital, psychiatric hospipahprietary hospital or a health
facility for medical purposes are the educatioeaponsibility of the district,
special education local plan area (SELPA), or cpuofffice of education in which
the hospital or facility is located. [Cal. Ed. Cdslec. 56167.]

56. What happens to my child’s special education pgram if he
is being discharged from a State Developmental Cesnt
(SDC), a state mental hospital, or a medical hosilt?

At least ten days prior to the discharge of a chifeb has had an active IEP from
an SDC, mental hospital or medical hospital, theragr of the facility must give
notice of the discharge, in writing, to the receg/special education local plan
area. In addition, the operator must provide treeish education local plan area
with information useful in implementing your chi®dlEP, including a copy of the
IEP and the name of your child’s representativeefiucational and placement
Issues. It is the responsibility of the receivicg®ol district to ensure that your
child receives an appropriate educational placemattstarts without delay upon
his discharge. [Cal. Gov. Code Sec. 7579.1.]



57. Under what circumstances could my child be suspded or
expelled from school?

Students with disabilities are subject to the sauspension rules as nondisabled
students, except that suspensions of studentsgittivilities cannot exceed 10
consecutive days without a manifestation deternmongsee next Q&A]. A
teacher may suspend a student for up to two d@el. Educ. Code Sec. 48910.]
A principal may suspend a student for up to fivgsdgCal. Educ. Code Sec.
48911.] State law defers to federal law for mdghe rules governing suspension
and expulsion of special education students. [Ediic. Code Sec. 48915.5.]
Federal law allows for up to 10 consecutive daysusipension of special
education students without any requirement of aifestation determination, but
for suspensions in excess of 10 days, there mustni@nifestation-determination
meeting. [20 U.S.C. Sec. 1415(k)(1)(B).] Printspaéherefore, sometimes extend
students' five-day suspensions by an additionaldiays. Students with
disabilities may be suspended for any one of ttebeahaviors on the list of
misbehaviors that applies to all students, evémeiimisbehavior is a manifestation
of the child's disability.

Typically, with suspensions, there is a pre-suspensonference involving the
principal and teacher and the student. At thafezence, the student is told why
he is being suspended and what the evidence issidam, and he is given an
opportunity to present his version of the eventamgevidence in his favor. The
law does not require the school to wait for theepaito arrive to hold this pre-
suspension conference. [Cal. Educ. Code Sec. 48Pl However, the school is
required to make reasonable efforts to contacpénent by phone at the time of
the suspension. [Cal. Educ. Code Sec. 48911Adkjudent can be suspended
without a pre-suspension conference if the prindetermines that an emergency
situation exists. An emergency situation is whbege is a clear and present
danger to the life, safety or health of pupils adraol staff. [Cal. Educ. Code Sec.
48911(c).] If there is no pre-suspension confezdygcause it is an emergency
situation, a pre-suspension conference must bewitid two school days, and
both the parent and pupil must be notified ofriig ghe student must be allowed to
return to the campus to attend the conferencel. flaic. Code Sec. 48911(c).]

Parents must also be informed in writing of a sasyma. [Cal. Educ. Code Sec.
48911(d).] The written notice should specify tkeeton or sections of the
Education Code which the student violated. Themas required to respond
without delay to any request from school officimsattend a conference regarding
his/her child's behavior. [Cal. Educ. Code Se®14%f).]

Students with disabilities cannot be suspendedifure than 10 consecutive school
days or expelled from school for misconduct that manifestation of their
disability. [20 U.S.C. Sec. 1415(k)(1)(C).] Suspens for more than 10



consecutive school days and expulsions are comsidehanges of placement,”
and schools cannot change special education stigégatements without parental
consent, or without a manifestation determinati@etmg, except for certain
behaviors discussed in the questions and answiens.be

58. What is a "manifestation determination" meeting?

The manifestation determination meeting is a mgatirthe relevant members of
the IEP team to determine whether a child withsalbility may be expelled or
have his placement changed for more than 10 cotige@chool days for
misconduct. It is supposed to be held within 1¥sda the school's decision to
expel the student or change his placement. Abtbeting, the IEP team reviews
the relevant information from the student's filgluding the IEP and any
information from teachers and the parents and deerdes two things: 1) was the
behavior caused by, or did it have a direct andtsuibial relationship to, the
child's disability, and 2) was the behavior theedirresult of the school's failure to
implement the IEP? If the team answers yes t@eghestion, the child cannot be
expelled and a placement change would requiredhsemnt of the parent or a
hearing officer's order. If the IEP team membepm&senting the school district
believe the answer to both questions is "no" aedotirent disagrees, the parent
can appeal to a special education hearing. [200J.Sec. 1415(k)(1)(E); 34
C.F.R. Sec. 300.530 - 300.532.] If the IEP teatemenes that the behavior is a
manifestation of the child's disability, then, tsde¢he behavior is one of the
serious offenses discussed below, the child musiagk to his original placement,
unless the parents and school agree otherwise scfwl| must also do a
behavioral assessment for the student or modifgtilngent's existing behavior
plan to address the behavior. [20 U.S.C. Sec. (k@5(F); 34 C.F.R. Sec.
300.530(f).]

59. Are there any circumstances under which a schboan change
a child's placement immediately, without meeting wth the
parent?

Yes. A school can immediately place a child infeedent interim placement, and

keep him there for up to 45 school days, evenafitehavior is found to be a
manifestation of the child's disability, if the dant does any of the following:

1) carries or possesses a weapon to or at schoaol zhool grounds or at a school
function;

2) knowingly possesses or uses illegal drugs, It sesolicits the sale of such a
drug while at school, on school grounds, or atheostfunction;

3) inflicts serious bodily injury upon another pamnsvhile at school, on school
grounds, or at a school function. "Serious bouhjyry" means: substantial risk of



death, or extreme physical pain, or protractedandous disfigurement, or
protracted loss or impairment of the function dicalily member, organ, or mental
faculty. [20 U.S.C. Sec. 1415(k)(1)(G); 18 U.SSec. 1365(g)(3); 34 C.F.R. Sec.
300.530(g).] The school must still meet with tlaegnt within 10 days to have a
manifestation-determination meeting.

If the parent appeals either the placement of lthld & an interim setting or the
rest of the IEP team's decision regarding whethebtehavior was a manifestation
of the disability, a special education hearingagfiwill decide whether to return
the child to his original placement or leave thedcim, or order the child into, a
45-school-day alternative placement. [20 U.S.C. $¢15(k)(3)(B); 34 C.F.R.
Sec. 300.532(b).] During the appeal to challenteethe interim setting of the
school's determination that the behavior was moaifestation of the child's
disability, the child will stay in whatever settitige school has placed him. [20
U.S.C. Sec. 1415(k)(4)(A).] The appeal processyuposed to last only 30 days
from the request for the appeal to the receiptdéasion. [20 U.S.C. Sec.
1415(k)(4)(B); 34 C.F.R. Sec. 300.532(c).]

Unlike general education students, students wghldiities must continue to
receive educational services during any perioduspsnsion beyond 10 days and
during any period of interim placement and during period of expulsion. [20
U.S.C. Sec. 1412(a)(1) and 1415(k)(1)(D); 34 C.Is&c. 300.530(d)(1).] The
services a child receives under these circumstanass enable him to continue to
participate in the general curriculum and to camito progress toward meeting
his IEP goals and to receive needed behavioratsisents and services. [20
U.S.C. Sec. 1415(k)(1)(D); 34 C.F.R. Sec. 300.58a§d)(ii).]

60. | believe my child has a disability which causkhis
misbehavior, but the school district has never evahted him
for special education. Do the rules regarding thdiscipline of
special education students apply to him?

There are three situations in which a student wisluspected disability, who is not
officially a special education student, may be @ctgd by the discipline rules
which apply to special education students. Theskide:

1) when a parent had, before the child's misbehasipressed concern in writing
to a school administrator or the child's teachat the child needs special
education; 2) when a parent had, before the chiiébbehavior, requested that the
child be evaluated for special education and theaddistrict did not do so; and 3)
when, before the child's misbehavior, a teachetloer personnel of the school had
expressed specific concerns about a pattern olvimehat the child directly to the
district director of special education or otherawsory personnel as part of the



district's special education evaluation referralgass. [20 U.S.C. Sec. 1415(k)(5);
34 C.F.R. Sec. 300.534.]

61. My child isn't suspended officially, but veryoften the school calls me
during the school day and tells me | must come angick up my child because
of his acting out? Is this legal?

No. Schools may suspend students officially, haytmust go through the
required steps of doing so, and any days of sugpensll count toward the total
days of suspension schools are allowed in a sofe@ol(20) or toward the total of
consecutive days allowed if a child is suspended taacher (2) or by a principal
(5) and toward the total consecutive days of susiparallowed for a special
education student (10). See Cal. Educ. Code®ec#i8903, 48910, 48911 and
20 U.S.C. Sec. 1415(k)(1)(B). Schools cannot pracinformal" suspensions by
simply calling parents at home or at work and segahildren home early and not
treat it as a suspension for any purpose. Calddfducation Code section 48925
defines suspension as follows:

(d) "Suspension” means removal of a pupil fromang instruction for
adjustment purposes. However, "suspension” doesiean any of the
following:

(1) Reassignment to another education progractass at the same
school where the pupil will receive continuingtiuction for the
length of day prescribed by the governing boardtipils of the same
grade level.

(2) Referral to a certificated employee desighdye the principal to
advise pupils.

(3) Removal from the class, but without reassigntto another class
or program for the remainder of the class pewadtout sending the
pupil to the principal or the principal's desigras provided in Section
48910. Removal from a particular class shallouaiur more than
once every five schooldays.

Removal from instruction from ongoing instructiar finy portion of the
remainder of the day is a suspension. Removal instnuction is not a suspension
where the pupil receives ongoing instruction fa tlst of the day in another
program or class at the same school. That, howdwes not happen when
students are sent home for the remainder of a Baynoval from instruction is not
a suspension where the student is referred to anotbdentialed teacher. That
does not happen when students are sent home fogrtieender of a day. Removal
from just one class is not a suspension even istingent is not referred to any
other staff. So, perhaps, sending a student homanty the last period of the day



would not be a suspension, but a student may osky bne such class every five
days. Typically parents are not called to comegetdheir child for the last

period of the day. All other removals from instian are suspensions and must be
officially identified as such and done officiallyitiw reasonable efforts made to
contact the parent and written notice of suspensidhe parent. [Cal. Educ. Code
Sec. 48911(d).] These suspension must also cowatrd the total numbers of

days of suspension which districts are alloweduspsend students and toward any
limits on the consecutive days of suspension whdatiools are allowed to engage
in as described above.

61. Under what circumstances can my child graduateith his
nondisabled peers?

Pupils in special education may graduate with theers and receive a high school
diploma if they complete district requirements tioe award of a diploma, which
include completion of the prescribed course of wtand passing proficiency
standards in basic skills. The law currently reggithat beginning with the class
of 2008, these proficiency standards will be dertraiesd by passing a high school
exit exam and completing the district’'s prescribedrse of study (the required
number of credits or units in various areas of gtuth as English, math, social
studies, etc.).

Students may take the high school exit exam waghrtg variations (such as more
time, simplified directions, adaptive furniture esgal lighting, study carrel
enclosures, taking the test in a separate rookLa]. Code Regs. Sec. 1215.]
Students may take the exam with testing accommma=a({such as large print,
audio, or oral presentation of the math section) eb long as those
accommodations have been specified in the stud&m'sr Section 504 plan for
use in test taking. [5 Cal. Code Regs. Sec. 1Z1%tudents may also take the
exam with modifications. Modifications are thokags which alter what the
exam is designed to test, such as using calculatotise math portion of the exam,
or oral or audio presentation of the English lamguarts section, or using a
grammar or spell check on the writing portions.c8ee modifications alter what
the exam was designed to test, a passing scoraatifiatisfy the requirement that
a student pass the exit exam in order to gradudtevever, parents can request a
school principal to submit a waiver to the schastrect board asking the board to
waive the requirement that a student pass the exdtmout these otherwise
prohibited modifications. The Board may (but i¢ n@andated to) grant the waiver
if the student can demonstrate three things: I)tbeamodifications have been
specified on the student's IEP or Section 504 [#athat the student has
satisfactorily completed or is in the process ahpteting high school level course
work which shows he has the skills and knowledgeeteon the exit exam; and 3)



a passing score on the exit exam (albeit with deeaf these modifications). [Cal.
Educ. Code Sec. 60851.]

Pupils in special education may also participatgraduation ceremonies but
receive a certificate of achievement or completj@al. Ed. Code Sec. 56390-
56391.] In addition, a student could participatgtiaduation ceremonies with his
peers, even if she is not receiving a diploma ceréficate, if participation in the
ceremony was specified in her IEP as a componemeioparticipation with
nondisabled peers in school activities in the leastrictive environment. For a
more thorough discussion of graduation, eligibjlitansition, the exit exam, and
prescribed course of study, see Chapteirifdrmation on Transition Services,
Including Vocational Educatian

62. What can | do if a teacher or other school stperson hurts
my child?

If a child or group of children has been hurt, m@ated verbally and/or
emotionally, is in immediate physical danger, @ kiealth, safety or welfare of a
child or group of children is threatened, you miggy & complaint with the CDE
under the Uniform Complaint Procedure [5 C.C.R.sSd4600 and following]. The
CDE must investigate your complaint. [5 C.C.R. Sdé41(a) and
4650(a)(viii)(C).] See gquestions and answers raggr@ompliance Complaints in
Chapter 6)nformation on Due Process Hearings/Compliance Cam(s.

The California Department of Education has deteechithat the “health, safety, or
welfare of a child,” for purposes of direct statéervention under section
4650(a)(viii)(C), can be threatened both physicalg non-physically (i.e., either
verbally and/or emotionally). See California Depatt of Education Legal
Advisory, “Mistreatment of Individuals with Disaliies,” LO: 1-94, 1/25/93.

63. What rights do | have if English is not my firé language or |
do not speak any English?

Families who do not speak or write English as tpamary language have the
right to participate fully in special education peedings. These rights include:

(1) The right to a copy of the IEP document in phienary language of the
parent at the parent’s request. [5 C.C.R. Sec.®0)40

(2) The right to be fully informed in one’s natilanguage or other mode of
communication of all information relevant to aniaty of the school district
for which a parent’s consent is being requestetiJ3.R. Sec. 300.9.]

(3) The right to have assessments administereahddof limited English
proficiency in her native language or other modeahmunication and in the
form most likely to yield accurate information omat the child knows and can



do academically, functionally, and developmentdg C.F.R. Sec.
300.304(c)(1).]

(4) The right to have an interpreter at IEP nmegti [34 C.F.R. Sec.
300.322(e).]

(5) The right to written notice, in one’s nativa¢page or other mode of
communication, a reasonable time before a schetidiproposes to initiate or
change the special education identifying categbry upil, his evaluation data,
his placement, or anything about the way the disisiproviding a free
appropriate public education to him. Similarly, gratis have the right to written
notice in their native language or other commumicamode within a
reasonable amount of time before a school dig&icises to initiate or change
the special education identifying category of aipuns evaluation data, his
placement, or anything about the way the distsigiroviding a free appropriate
public education to him. [34 C.F.R. Sec. 300.503(c) If a parent has no
written native language or communication mode sitteool district must take
steps to orally translate the notice for the pamaiotthe parent’s native
language or other mode of communication. [34 C.Bé&t. 300.503(c)(2).]

(6) The right to have assessment plans presentearémts in their native
language or other mode of communication. [Cal.Galle Sec. 56321(b)(2).]

(7) The right to have an interpreter at a due medearing. [5 C.C.R. Sec.
3082(d).] Although not specifically stated, intesfars should be provided at
mediation conferences as well.

(8) The right to a Procedural Safeguards Noticeidex in one’s native
language. [34 C.F.R. Sec. 300.504(d).] The Proadafeguards Notice
explains all of a parent’s and student’s rightthe special education system,
including rights to notice, consent, records accessiplaints and appeals, stay-
put, discipline, etc. [34 C.F.R. Sec. 300.504(t)yjust be given to parents no
more than once per year but also must be givemetparent when a child is

first referred to special education, the first tiragarent files for a due process
hearing, and whenever a parent requests a copy.

(9) The right to receive, upon request, informatimone’s native language
regarding the procedures for filing a complainthwdcal child protective
agencies against a school employee or other p&rlsorcommits an act of child
abuse against a child at a school site. If thermédion is communicated orally,
an interpreter must be provided. [Cal. Ed. Code %8887 .]

Some of a parent’s rights to documents in the pateative language are limited
by law. If it is clearly unfeasible to provide aadmnent in a parent’s native
language, the district may not have to do it. P@resmose native languages are
uncommon or, perhaps, uncommon in certain regibtisecstate, may have greater
difficulty exercising their rights under these pisens.



There is no specific entitlement under federaltateslaw to translated assessment
reports, but some school districts do provide tluan request. Parents should
always ask to have assessment reports translatgdieRting the translation of
assessment reports should not pose a large obkiaelschool district if the
assessment tests were administered in anotherdgaquursuant to 34 C.F.R. Sec.
300.304(c)(1) and the person conducting the asssgsaiso spoke that language.
In other circumstances, however, requesting trénslaf assessments may cause
the parent not to receive a copy of the report{®)imthe time lines that would
otherwise apply for the IEP meeting. In that sitwatusing an English version of
the report and an interpreter to translate it fierparent prior to and at the meeting
may be the only way to stay within the time linestiolding IEP meetings.

64. What rights does my child have if English is rcher first
language or if she does not speak any English?

Your child’s rights include:

(1) Assessments and other evaluation materialstosaskess a child must be
provided and administered in the child's nativegjiaage or other mode of
communication and in the form most likely to yi@dcurate information on what
the child knows and can do academically, developatignand functionally,
unless clearly not feasible to do so. If thise$ possible, an interpreter must be
provided. [34 C.F.R. Sec. 300.304(c)(1)(ii); Gadl. Code Sec. 56320(b)(1); 5
C.C.R. Sec.3023.]

(2) Testing and evaluation materials must be sedeahd administered so as not
to be racially, culturally or sexually discriminago[20 U.S.C. Sec.
1414(b)(3)(A)(i); 34 C.F.R. Sec. 300.304(c); Cal. Eode Sec. 56320(a).]

(3) For students whose primary language is othar #nglish, the IEP must
include linguistically appropriate goals, objecsygerograms and services. [Cal.
Ed. Code Sec. 56345(b)(2).] Linguistically apprafgigoals, objectives, and
programs means: those activities which lead tal&welopment of English
language proficiency and those systems which medihguage development
needs of the limited English language learner.dumils whose primary language
is other than English and whose potential for lgwy@ second language, as
determined by the IEP team, is severely limited, [P team may determine that
instruction may be provided through an alternagik@yram, which can include a
program in the child’s primary language. In suatase, the IEP team would have
to at least annually reconsider the individual'sigito receive instruction in the
English language. [5 C.C.R. Sec. 3001(s).]

(4) IEP teams must consider special factors tlsat affect a student when the
developing the child’s IEP. One of those specieldes is the language needs of
a child with limited English proficiency. [34 C.F.Bec. 300.324(a)(2)(ii).] If an



IEP team determines that sufficient progress towaaetild’s IEP goals and
objectives would not occur without certain servjgh as bilingual instruction,
arguably this would be an example of the need dwige an alternative program
as described above. Any such program should befigpdlg described in the

IEP document.

65. Are my child’s rights to a free, appropriate edication affected
if he is undocumented?

No. All children in the United States have the tigha free public school
education in the school district in which they liVieyour child has a disability as
discussed in these materials, then he is entitlegpécial education services.

Immigrant children do not need a green card, ypaasport, social security
number, or any other proof of citizenship or imnaigwn status in order to register
for school. You do not have to and should not cheitk INS before sending your
child to school. It is illegal for a school to regyou to do so.

It is also important that only those children wiie en need of special education
receive it. Categorizing children whose Englismmplete or who have a
different culture as “retarded” or “mentally disafit has been a common problem
in the United States. As discussed above, therlaaethat require testing for a
disability to take language and culture into coasation.

66. Why is it important to know about bilingual education
programs if my child is in special education prograns?

Bilingual programs should be coordinated with spkeeducation services.
Bilingual services should not stop after the studgralifies for special education.
Many students need both bilingual and special gdhcaervices. Here are some
points to remember:

(1) Children must be tested in English upon enrelitnThen, the student is
identified as either Limited English Proficient (Bor Fluent in English
Proficiency (FEP).

(2) LEP children are entitled to bilingual instmoct, which teaches in the native
language and also teaches English as a secondalgagu

(3) Special education staff and bilingual educastaif both can provide
instructional services, as appropriate. These ses\should be described
specifically and included in the student’s IEP.

(4) No bilingual student should be placed in sdemilaication solely because the
student does not speak English. However, LEP staddtould receive
appropriate special education services if needed.



For more information, contact the CDE, Languagéici?oand Leadership Office
at (916) 319-0845

67. My child’s behavior problems are a major obstale to her
education. Is there anything that the school distat must do to
address my child’s behavioral needs?

Yes. CDE regulations require school districts tgeas special education students
who demonstrate "serious behavior problems" antdeo develop and implement
a positive behavior intervention plan for each ssicldent when necessary. The
plan becomes part of the student’s IEP, has its setof behavioral goals and
objectives for replacement of targeted maladagieteaviors with socially
acceptable alternative behaviors, and is reviewgdlarly for its effectiveness.

A serious behavior problem is one that is assalgelf-injurious, causes serious
property damage, or which is otherwise severe,gsve, and maladaptive and has
not been effectively addressed with instructiorelidovioral approaches specified
in the IEP. [5 C.C.R. Sec. 3001(aa).] Personaahéd in behavior analysis with

an emphasis on positive behavior intervention rdoghe assessment, behavior
intervention plan development, implementation, avahitoring. [5 C.C.R. Sec.
3001(e).]

The behavior interventions used by the district tnesthose which respect the
student’s dignity and privacy, assure her phydiesdom, social interaction, and
individual choice, help the student learn to intéeftfectively socially, assure the
student’s access to education in the least rastienvironment, and result in
lasting positive behavioral change. The behavitaruentions used by the district
maynever be used simply to eliminate maladaptive behavioesavior
interventions may only be used to replace maladajehaviors with alternative
acceptable behaviors. [5 C.C.R. Sec. 3001(d).]

In addition, the behavior interventions used bydistrictcannotinvolve the
infliction of pain or trauma andannotinclude verbal abuse, ridicule, humiliation,
or the infliction of emotional trauma. Moreoveresie behavior interventions
cannotinclude denial of adequate sleep, food, watelfehdedding, comfort, or
access to bathroom facilities. Nor can they inclugediments to adequate
supervision of the student. Also specifically ptoted, are interventions that
involve locked seclusion, toxic or unpleasant spratymists released in or near the
student’s face, deprivation of one or more of tiuelent’s senses, and any device,
material or object which simultaneously immobilizadisfour extremities (except
that in unanticipated emergency situations, pramanment may be used by
trained staff for only that period of time necegdarabate the emergency). [5
C.C.R. Sec. 3052(l).]



IDEA requires that every student being suspended feeriod in excess of 10
consecutive days is entitled to a behavioral ass&ssand a behavioral plaz(
U.S.C. Sec. 1415(k)(1)(D)(ii); 34 C.F.R. Sec. 3@0l)(2).] For a detailed
discussion of this subject see Chaptdn&rmation on Discipline of Students with
Disabilities.

Even if a child's behaviors do not amount to "sesibehavior problems" as
defined above, federal special education law reguinat if a child's behavior
simply impedes his learning or that of others,district must consider the use of
positive behavioral interventions and supports @her strategies to address the
behavior. [20 U.S.C. Sec. 1414(d)(3)(B)(i); 34 &FSec. 300.324(a)(2)(i).]
These services and interventions likely do not haweontain all the steps and
details of the behavior intervention services s behavior problems under
state law, but must, nevertheless, be appropoaaedress the behavioral need.

68. What is assistive technology under IDEA?

An assistive technology device is any item, pieicequipment, or product system
— whether acquired commercially off the shelf, nfiedi or customized — that is
used to increase, maintain or improve the functioapabilities of children with
disabilities. [20 U.S.C. Sec. 1401(1); 34 C.F.Rc.S$80.5.]

OSEP (Office of Special Education Programs, U.Sddenent of Education)
policy letters and state hearing decisions profidener clarification of the types
of assistive services and devices that may fahiwithe scope of the definition of
assistive technology under the IDEA. Assistive desiwhich have been found to
be within IDEA’s mandate include: communication ideg [31 IDELR 17 (1999);
20 IDELR 662 (1998); 19 IDELR 355 (1992)], hearimigs [20 IDELR 1216
(1993)], eye glasses [22 IDELR 629 (1995], oxygarks [25 IDELR 1023
(1997)], calculators and tape recorders [18 IDEIOR9A(1992)], and a device for
loading and unloading children on to a bus [18 IBE96 (1992)].

Federal law specifically defines assistive techgglservices as any service that
directly assists a child with a disability in theection, acquisition, or use of an
assistive technology device. [20 U.S.C. Sec. 1490B2C.F.R. Sec. 300.6.]
Assistive technology services include:

(1) Evaluation of your child’s needs, includingua£tional evaluation of your
child in her customary environment;

(2) Purchasing, leasing, or otherwise providingyfour child’s acquisition of
assistive technology devices;

(3) Selecting, designing, fitting, customizing, ptiag, applying, maintaining,
repairing, or replacing of assistive technologyides;



(4) Coordinating and using other therapies, intetio@s, or services with
assistive technology devices, such as those assoaeigth existing education and
rehabilitation plans and programs;

(5) Training or technical assistance for your chdd where appropriate, your
family; and

(6) Training or technical assistance for profesaisiincluding individuals
providing education and rehabilitation serviceg)ptoyers, or other individuals
who provide services to, employ, or are otherwmigestantially involved in the
major life functions of your child. [20 U.S.C. Sdel01(2)(A-F); 34 C.F.R. Sec.
300.6.]

Specifically excluded from the definition of assisttechnology device is any
medical device that is surgically implanted, inchgdthe replacement of such a
device. [20 U.S.C. Sec. 1401(1)(B); 34 C.F.R. 866.5.]

In addition, an IEP team must consider whetheudesit with a disability requires
assistive technology devices and services. [20QJ.Sec. 1414(d)(3)(B)(V);
34 C.F.R. Sec. 300.324(a)(2)(v).]

69. My child attends a religious school. Can she ceive related
services from the public school system if she neeslisch
services to benefit from education and the servicege not
available at the religious school?

If a child is placed in a private school by a sdhdstrict in order to receive a free
appropriate public education (although it is urlyjke school district would place a
child in a private religious school for this purpdsthe school district is
responsible for all necessary instructional, relatand supplementary services the
child will need. [34 C.F.R. Sec. 300.145 - 300.147 a child is placed in a
private school by his parents for religious or otteasons without the participation
and consent of the school district, federal lavwegilrmited rights to these children.
The school district must provide for the participatof these students in the
district’s special education programs. The amo@iféderal money that must be
spent on these students is limited to only a prtopaate share (based on the
number of these students there are in the disticipared to the total number of
students with disabilities there are in the distriof the federal dollars received by
the district. Nothing in federal law prohibits @sol district from spending
additional state funds for this purpose. Servioay be provided on the premises
of private schools, even parochial schools “togkint consistent with law.” [20
U.S.C. Sec. 1412(a)(10)(A)(i); 34 C.F.R. Sec. 380.14300.144.]

School districts must be inclusive and thoughtfudiétermining how to spend the
portion of money they must spend on parentallygdaprivate-school students
with disabilities. As part of the process of desng and developing its services



for these children, the school district must engagemely and meaningful
consultation with officials from the private scheah which students residing in
the district are enrolled. After the process afsuudtation with the private school
officials is concluded, the district must obtaiwatten affirmation signed by the
private school officials regarding the districtssultation with these officials.
Private school officials may file a complaint witie U.S. Secretary of Education
if they believe the district did not engage in tiynend meaningful consultation or
did not give due consideration to the views of gratate school official. [20
U.S.C. Sec. 1412(a)(10)(i)-(v); 34 C.F.R. Sec. 388.- 300.136.]

70.  What are the rules for the qualifications of spcial education
teachers and other personnel?

As of December 3, 2004, special education teacather personnel must be
“highly qualified.” [20 U.S.C. Sec. 1401(10); 34KR. Sec. 300.18.]

“Highly qualified” means the teacher has a fultsteertification as a special
education teacher or has passed the state spegtten teacher licensing
examination and has received a license to teaClalifiornia as a special education
teacher. If the teacher is a charter school teathighly qualified” means the
teacher meets the requirements for teachers istdte’'s public charter school law.
The required certification or license does notudel certifications or licenses that
are given under waivers or that are emergency, aeanyp, or provisional. In
addition, the teacher must hold a bachelor’'s degree

However, special education teachers who teachamaedemics to students who are
being assessed using alternate achievement standagdmeet the “highly
gualified” standards by having a bachelor’'s degneg passing a rigorous state test
of subject knowledge and teaching skills in readwgting and math.

There are additional rules for special educatiachers who teach multiple
subjects.

Related services personnel must also be “highljiftgch They must hold the
state-approved or state-recognized certificatenbe, registration, or other
comparable status that applies to the professiachathey will be practicing as
part of providing special education or related E&y. These certificates, licenses,
or registrations cannot have been granted undexizewor on an emergency,
temporary, or provisional basis. Paraprofessiotadl swust be appropriately
trained and supervised in accordance with statelawritten policy. [20 U.S.C.
Sec. 1412(a)(14); 34 C.F.R. Sec. 300.156.]

Although Congress has attempted to raise the paglin standards for teachers,
related services personnel, and paraprofessianbbs also stated that a state's or
school district's failure to have highly qualifipdrsonnel does not create a right of
action, administrative or judicial, on behalf ofiadividual student or class of



students. [20 U.S.C. Sec. 1412(a)(14)(D); 34 C.B&t. 300.156(e); 20 U.S.C.
Sec. 1401(10); 34 C.F.R. Sec. 300.18(f); Fed. Reg.71, No. 157, p. 46561.] It
Is clear, however, that a parent can file a comphaith the State Department of
Education to address the failure of a local sclasdtict to provide highly
gualified staff. [20 U.S.C. Sec. 1412(a)(14)(D};B.F.R. Sec. 300.156(e)(2).]

71. What are my child's rights to attend a charterschool?

In terms of enrollment in a charter school, Cahiarlaw establishes the rights of
students with disabilities to be admitted to chasthools. California Education
Code section 47605(d)(1) states that charter sslisbhll not discriminate against
any pupil on the basis of...disability." Sectiof685(d)(2) states that a "charter
school shall admit all pupils who wish to attend fithool." The California
Department of Education issued a policy statemef006 in which it stated:
"Despite the existence or lack of a program faouaent with disabilities at a
charter school, enrollment may not be denied.'tifGiTitle 34 C.F.R. Sec.
104.4(b)(3) and Cal. Educ. Code Sec. 47646(a)g Talifornia Department of
Education also believes that the Americans withabilgies Act and California
anti-discrimination law (Cal. Government Code Skk135) assure students with
disabilities the opportunity to attend charter stho See, generally, California
Department of Education directive to Charter Scli@oérators and Special
Education Local Plan Area Directogsnroliment of Students with Disabilities in
Charter SchoolsOctober 16, 2006. In addition, California EdimatCode section
220 provides: "No person shall be subjected toriahsation on the basis
of...mental or physical disability...in any programactivity conducted by an
educational institution that receives, or bendfiisn, state financial assistance...”

72. If my child can get into a charter school, wilhe be able to get the special
services he needs for an appropriate education the?

Yes, your child should be able to receive the speducation and related services
he needs at the charter school. All of the fedgvatial education laws apply to
charter schools that are not affiliated with anlycsa district or other local or
regional public education agency. 34 C.F.R. S80.Zb)(1)(ii)). "Children with
disabilities who attend public charter schools Hradr parents retain all rights
under [federal special education law]." 34 C.FSBc. 300.209(a). California
Education Code section 56145 provides that studeithsdisabilities attending
charter schools shall be served in the same masngudents with disabilities are
served in other public schools.

If the charter school is chartered as a schoollotal district, then the school
district must make sure that children attendingéhschools are provided the



specialized and supplemental services they neatt@at the charter school to the
same extent that the school district has a poligyractice of providing such
services on site to its other public schools. F.R. Sec. 300.209(b).

If the charter school is its own school distribign the charter school is responsible
for complying with all special education requirertseand meeting the needs of
children with disabilities. 34 C.F.R. Sec. 300.@)9

If the charter school is not part of a school distnd is not its own school district,
then the state department of education is resplenfsibmeeting the special
education needs of students with disabilities witena that school. 34 C.F.R.
Sec. 300.209(d).

73. What do | do if the charter school | want my bild to attend tells me that
my child's disability is not something the charterschool can handle and does
not admit him or has admitted him but refuses to met his needs and wants
him to go a regular public school in the district nstead?

If you believe the laws outlined above and the fGatia Department of
Education's policy directive on charter schoolsehbgen violated by a charter
school's refusal to admit a child with a disabibtyto meet his special needs, you
may file a complaint with the California DepartmeftEducation. See Chapter
Six. Although the laws regarding the rights ofdgmts with disabilities to be
admitted to charter schools and to receive neegeciaized services there may be
fairly clear, it may be that local chartering do@nts or local school district-
charter school agreements contain terms and uadeiags between school
districts and charter schools that disregard oirdgh the rights of students with
disabilities. Ask for copies of any documents lao&t district or charter school
may be relying on to deny admission or needed ces\io a student with a
disability or to recommend that a student withsability leave a charter school
and attend school elsewhere.

74.  May the school district insist that my child &ake prescribed
medication before he is permitted to attend schoar before
the school will assess him or before the school jirovide
any services to him?

No. Federal and state law prohibit schools froquieng that students obtain a
prescription for medications which are on the fatlest of controlled substances
as a condition of receiving services, being assessattending school. [20 U.S.C.
Sec. 1412(a)(25); 34 C.F.R. Sec. 300.174; Cal. EQade Sec. 56040.5.]



75.  Must the schools do anything for special eduganh students to
get them ready for the next phase of their lives &r they
leave the school system?

Beginning not later than the first IEP in effectemthe child is 16, and updated
thereafter, the IEP must contain appropriate meddeipostsecondary goals based
on age appropriate transition assessments relateaining, education,
employment, and, where appropriate, independengliskills. The IEP must also
contain the transition services, including coursiestudy, needed to assist the
child in reaching those goals. [20 U.S.C. Sec4{dX1)(A)(i))(VIII); 34 C.F.R.
Sec. 300.320(b); Cal. Educ. Code Sec. 56345(a){®@)g school district must also
reconvene the IEP team to identify alternativetsgi@s of meeting IEP transition
goals if an agency, other than an education agéaity to provide the transition
services it had been providing under the IEP. U28.C. Sec. 1414(d)(6); 34
C.F.R. Sec. 300.324(c); Cal. Educ. Code Sec. 56845 The student must be
invited to attend the IEP meeting if transitionvsegs will be considered, and, if
the student does not attend, the school must tdlex steps to ensure that his
preferences and interests are considered. [3RCJec. 300.321(b).]



Sample Letter - Referral for Special Education

Ms. Bev Blue
Address
City, State, Zip Code
Telephone Number
Date

Mr. Gary Green

Director of Special Education
Local Unified School District
Address

City, State, Zip Code

Dear Mr. Green:

| am the parent of John Blue, who is currently #adoat the Regular Elementary
School in the fifth grade. My child has not beeindonell in school and | am
concerned about his educational progress.

| am writing to make a referral for assessmensfmgcial education services for
John, as required by 5 C.C.R. Sec. 3021(a). Hebmaligible for special
education assistance. | am requesting that Jolgivba a comprehensive
assessment by the school district and that an 1&£ling be scheduled for him.
[Optional: As part of the assessment process, | also rethasny child be
assessed under Section 504 of the RehabilitatioAL973 to determine whether
he should be identified as “handicapped” pursuativat law and to determine
what, if any, accommodations might be requiredisneaucational program in the
event that he does not qualify for special eduoatervices or in addition to
special education services. This is also to reghasthe Unified School District’s
Section 504 Coordinator be present at the IEP mgédi discuss the results and
recommendations of the Section 504 assessment.]

| look forward to receiving an assessment planiwitb days. If you have any
guestions, please feel free to contact me. Thaokgoyour cooperation and
assistance.

Sincerely,
Bev Blue



Sample Letter - Request for Records

Ms. Bev Blue
Address
City, State, Zip Code
Telephone Number
Date

Mr. Gary Green

Director of Special Education
Local Unified School District
Address

City, State, Zip Code

Dear Mr. Green:

| am the parent of John Blue, who is currently #adoat the Regular Elementary
School in the fifth grade. An IEP meeting has bsameduled for John on June 8.

| would like to arrange a time to review my sontkieational records (both his
special education file and cumulative file) at $ehool within the next five
business days, as required by Cal. Ed. Code S86949would like to make
copies of some of his records at that time.

OR

| am writing to request that you provide copiesaofin’s educational records for
my review within the next five business days. | Vaolike copies of both his
cumulative file and his special education file.

| cannot afford to pay for the copies of his resoddwill call you soon to make
arrangements for my school visiDR — Please send the records to my home
address.) Thank you for your cooperation.

Sincerely,
Bev Blue



Time Lines for Assessment and IEP

Child Referred for Assessment

“Referral for assessment” means any written regioesissessment to
identify an individual with exceptional needs mdyea parent, teacher, or
other service provider.

Within 15 Calendar Days

District Must Give Parent Proposed Assessment Plan

The proposed assessment plan given to parentsnséeailall the following
requirements:

(1) Be in language easily understood by the gernperalic.

(2) Be provided in the primary language of the paoe other mode of
communication used by the parent, unless to de slearly not feasible.

(3) Explain each type of assessment instrumeng tadministered, the
purpose of the instrument, and the professionaqmerel responsible for
the administration and interpretation of the insteunt.

(4) Fully explain the facts which make an assessmecessary or
desirable.

(5) State that no educational placement will reBaln the assessment
without the consent of the parent.

(6) Include a copy of the notice of parent rightsak includes an
explanation of all of the procedural safeguardstafe and federal special
education law and of any optional dispute resotupioocedures under state
law.

! The 15 calendar days do not include days betweepupil’s regular
school sessions or terms or days of school vacatiercess of five school
days from the date of receipt of the referral. tégerral is made 10 days or
less before the end of the regular school yeagron,tthe school district
must develop an assessment plan within 10 daysthéienext school year or
term begins. [Cal. Ed. Code Sec. 56321.]



Parent Must Give Written Consent to Conduct
Assessments

Parent Has 15 Calendar Days to Arrive at a Decision

Written parental consent shall be obtained befoyeagsessment of the
student is conducted unless the public educatien@gprevails in a due
process hearing relating to such assessment. Taetshall have at least 15
days from the receipt of the proposed assessmant@larrive at a decision.
Assessment may begin immediately upon receipt di sonsent.

Assessment Completed and IEP Developed
Within 60 Calendar Days of Receipt of
Parent’s Written Consent for Assessment

It Is Expected That a Student’s IEP Will Be
Implemented As Soon As Possible Following
the IEP Meeting

Exceptions to the 60 day time limit are for daysa@en regular school
sessions, terms, or days of school vacation inssxotfive school. An IEP
must be developed within 30 days after the comnmmaeog of the
subsequent school for each student for whom aretfier special education
was made 20 days or less prior to the end of teeiqus school year.

If a parent does not consent to all the compongfritse IEP, then those
components of the program to which the parent basented shall be
implemented so not to delay providing special etlanaand related services
to the child. [Cal. Ed. Code Sec. 56346(e).]

If the public education agency determines thapin of the proposed IEP
to which the parent does not consent is necessamotide a free and
appropriate education to the child, they shallatit a mediation conference
or a due process hearing. While the mediation eenfe or due process
hearing is pending, the child shall remain in hiier then-current
placement, unless the parent and public educajency agree otherwise.
[Cal Ed. Code Sec. 56346(f) and 56505(d).]



Special Education FAQs:
IDEA/Due Process Hearings Before the
Office of Administrative Hearings
Special Education Division

LAW APPLICABLE TO SPECIAL EDUCATION HEARINGS

Does the California Administrative Procedure Act (A PA) apply to Due Process Hearings
under the Individuals with Disabilities Education A ct (IDEA)?

Yes, in part. The California Education Code specifies provisions, or parts of provisions, of the
APA which apply to the due process hearing procedure. (See Ed. Code §§ 3082-3089).
Do Office of Administrative Hearings (OAH) regulati  ons also apply?

OAH'’s general procedural rules apply to special education hearings, except where they conflict
with provisions of federal and state law. These procedural rules are found in California Code of
Regulations (CCR), title 1, § 1000 et seq.

When OAH adopts procedures not presently covered by existing regulations, the procedures will
be posted on the OAH website. (www.oah.dgs.ca.gov)

TRANSFER OF CASES FROM THE SPECIAL EDUCATION HEARIN G OFFICE

How will cases which were originally filed with McG eorge School of Law’s Special
Education Hearing Office (SEHO) be handled?

If a SEHO hearing officer has commenced a due process hearing in a case, the SEHO hearing
officer will complete the case. OAH and its Administrative Law Judges (ALJs) have responsibility
for all other cases, including those that were filed before July 1, 2005, but not heard. SEHO will
continue to provide mediation for all cases until January 1, 2006, at which time OAH ALJs will
provide mediation, as well as preside over due process hearings. (NOTE: OAH ALJs will never
mediate and hear the same case.)

Are pending cases assigned new case numbers?

OAH has assigned new case numbers to all pending cases. All motions and other documents
relating to pending cases should be filed with OAH.

Are written notices sent out to the parties regardi ng the transfer of the pending cases from
SEHO to OAH?

OAH does not send the parties written notice of the transfer of cases from SEHO to OAH.

SETTING DUE PROCESS HEARINGS

Where do parties send requests for due process hear  ings?

OAH, Special Education Division, 2349 Gateway Oaks Drive, Suite 200, Sacramento, CA 95833-
4231. This information is also on OAH’s website. (www.oah.dgs.ca.gov).

How do parties timely receive the request for due p  rocess hearing from the filing party, as
well as other communications sent to OAH?

By both state and federal law, it is the parties’ responsibility to serve all documents filed with OAH
on the other parties. A party who files a request for due process hearing is responsible for



delivering or serving the request on all other named parties, as well as sending a copy to OAH for
filing. The request sent to OAH should include some form of confirmation that all other parties
have received the request. Parties represented by an attorney are expected to provide a proof of
service.

At what stage of the proceedings are hearing dates scheduled?

It depends on which party is requesting the due process hearing. If a parent is requesting the
due process hearing (other than an expedited hearing and absent a written waiver of the required
resolution session signed by both sides), OAH will not set the matter for hearing until the
expiration of the 30 days for the resolution session. At that point, if the matter has not resolved,
OAH will set a hearing date approximately 20 to 25 days out to provide sufficient time to conduct
a hearing and issue a decision within the 45 day time period.

When a school district is requesting a hearing date, OAH will almost immediately set the hearing
date approximately 20 to 25 days out, as no resolution session is required.

In both scenarios, OAH will typically set the initial hearing date for one day only, because of the
high percentage of cases which are continued during mediation. If mediation is unsuccessful,
OAH will generally consult with the parties to determine a reasonable estimate of the number of
days necessary to hear the matter and the availability of the parties and legal counsel.

For cases to be heard in Southern California which were filed before July 1, 2005, and placed in
an “off calendar” status, OAH will send notice for a trial setting conference when one or more
parties asks that the matter be set for hearing. At the trial setting conference, an ALJ will discuss
time estimates for hearing, set prehearing dates, and seek consensus on the actual dates for
hearing.

Should the parties advise OAH if the resolution ses  sion is unsuccessful, so as to initiate
the scheduling of a hearing date?

Yes. However, if no communication is received, OAH will assume that the resolution session was
unsuccessful and will set the matter for hearing. This is necessary because the 45 day time
period begins to run at the end of the 30 days provided for the resolution session.

Do the parties have to wait 30 days before notifyin g OAH that they can't resolve issues in a
resolution session and therefore need to proceed to hearing?

Yes, ordinarily. However, if the parties have reached impasse prior to expiration of the 30 day
period and submit to OAH a written statement to that effect signed and dated by both sides, the
matter will proceed to hearing. OAH will not set the matter for hearing based on one party’s
assertion that the parties are at impasse.

The parties may also jointly agree to waive the resolution session and communicate that in a
dated, signed statement. OAH will then set the hearing date and refer the matter to mediation.

Should the parties advise OAH if the mediationisu  nsuccessful?

Yes. If the parties do not resolve the matter through mediation, the parties should notify OAH that
the matter was not resolved through mediation, and the hearing date can be set or reset as
necessary.

What timeline for scheduling hearings will OAH foll ow once they receive notification that
the resolution solution has not been successful?

OAH follows all timelines specified in the IDEA. As noted above, if a parent filed the request for a
due process hearing, the 45 day period begins to run with the expiration of the 30 days allowed
for the resolution session. If the District filed the request, the time period begins to run
immediately.



How will expedited hearings be handled?

Expedited hearings will be handled in accordance with applicable provisions of law. Please note
that the 20 days in which to hold a hearing and the 10 days in which to issue a decision thereafter
are school days.

How and when will the parties be advised that a hea  ring date has been scheduled?

OAH will mail a notice of the hearing date to parties (or designated legal counsel or lay advocate)
when the matter has been set or reset for hearing.

When and where will the due process hearings be sch  eduled?

When: Hearings are scheduled on any regular business day, depending on the availability of an
ALJ. The starting time will depend on the location and the time that will be required for the ALJ to
travel to the hearing site. If the travel time is not excessive, the hearing will likely begin at 9:00
a.m.

Where: Typically, unless the parties agree otherwise, the hearings are set at school district sites.

Will OAH send copies of notices of due process hear  ings to a particular law firm for a
school district upon receipt of written notice to d 0 s0?

That issue has not been decided. OAH is exploring whether it is practicable and manageable to
serve the notice of due process hearing on law firms, in place of the school district. At present,
OAH does not employ this procedure.

What is the OAH policy regarding scheduling more th an one hearing on the same day for
an attorney or school district?

In large school districts with many pending requests for hearing, OAH may initially set multiple
matters for hearing on the same day. Generally, districts with multiple requests for hearings are
expected to have an adequate number of attorneys available to handle the caseload.

Experience has shown that most of these matters will be resolved in mediation. However, when
cases are continued and reset, there is a greater likelihood the hearing will take place. Thus,
OAH will attempt to avoid resetting multiple hearings involving the same school district or attorney
on the same dates. However, this may not be feasible for large school districts that have multiple
requests for hearings.

CONTINUANCES

Are parties permitted to stipulate to continuances?

No. By law, the party or parties seeking a continuance must establish good cause. A stipulation
by the parties is not a substitute for the requisite showing of good cause; however, the fact that
the parties jointly request a continuance will be considered in the assessment of good cause.

Are parties permitted to stipulate to specific hear ing dates as part of a continuance?

No. The parties may not stipulate to a date, however, OAH will consider the parties’ preferences
in resetting the matter.

May matters be taken off calendar if the parties ag  ree?

Not necessarily. OAH will, for the present, continue the long-standing SEHO policy permitting
matters to be taken “off calendar” during initial mediation efforts by SEHO mediators. However,
after mediation concludes, matters will be continued only upon a showing of good cause and
matters will not be taken “off calendar,” even upon agreement of the parties.



PLEADING REQUIREMENTS

What are OAH pleading requirements? Must all motio  ns and requests be on pleading
paper or is a letter acceptable in some circumstanc ~ es?

Pleading requirements are described in OAH Regulations, specifically CCR, title 1, sections 1006
and 1022, which regulate format and filing of papers and motions. (Pro per parties will be given
some latitude, in that their filings need not rigidly conform to the requirements of these sections.
Less latitude will be given to attorneys and/or experienced advocates, who are expected to
adhere to the statutes and regulations governing their profession.)

What is the OAH standard in determining whetherac  omplaint is sufficient pursuant to 20
U.S.C. sections 1415(b)(7)(A) and (B) and (c)(2)(C) ?

The standards are the same as those articulated in the provisions of the IDEA cited. In addition
to the name of the child, his or her address, and the school attended, the request must include a
“description of the problem of the child and the facts relating to such problem and a proposed
resolution for each problem alleged.”

Please do not phrase problems (“complaint” in the IDEA) as “issues”; rather, list contentions or
allegations as such. For example, if a parent is requesting a due process hearing and the
perceived problem is the alleged failure of a school district to assess (“evaluate” in the IDEA) in
an area of suspected disability, do not phrase the “issue” as: “Whether the district assessed in all
areas of suspected disability.” Rather, include in your contention the areas(s) of suspected
disability allegedly known by the district and the assessments that you contend that the district
failed to undertake.

When deadlines fall on a weekend or holiday, when w ill OAH expect the document to be
served?

When deadlines fall on a weekend or holiday, the deadline is extended to the following business
day.

By what time of day must documents be filed with OA H?

Between 8:00 a.m. and 5:00 p.m., on regular business days. OAH accepts documents delivered

by mail, personal delivery, facsimile (FAX), and, in some cases, email. Usually, documents will be
filed on the day received. However, documents received by FAX or, in some cases, e-malil, after

5:00 p.m., or outside of regular business hours, will be filed on the next business day. (CCR, title
1, section 1006, subd. (h)).

What forms should parties use: the forms on the OAH website, or the forms the parties
were using with SEHO?

Parties should use the forms available on the California Department of Education (CDE) website.
(CDE determines the content of the request form for hearing and mediation.)

Due Process Hearing Request Form: www.cde.ca.gov/sp/se/ds/documents/duprocrgst.doc.

Request Mediation Only Form: www.cde.ca.gov/sp/se/ds/documents/mediatnrgst.doc.

Links to these forms are on the OAH website, in the Special Education section.
(www.oah.dgs.ca.gov)

Will OAH be developing its own forms (if so, when)?

As OAH develops other forms, the forms will be posted on the OAH website



CONFERENCES PRIOR TO HEARING

What occurs at the status conferences, trial-settin g conferences, and pre-hearing
conferences?

Generally, a trial-setting conference is conducted to obtain a time estimate for the hearing and to
schedule hearing dates, pretrial motions, prehearing conferences, settlement conferences and
status conferences. Any other matter which may be resolved at the time may be discussed and
resolved.

A status conference may be scheduled to follow up on specific issues, such as progress on
settlement or stipulations.

A pre-hearing conference may deal with the same topics as status and trial setting conferences.
However, the focus of the pre-hearing conference is to ensure that the parties will be ready to
proceed at the hearing. Motions may be brought and resolved, exhibit and witness lists are
generally exchanged, and other expediting measures are taken. Pre-hearing conferences will not
be set for all cases. They will generally be set for longer running cases and where there are legal
and procedural issues which are appropriate to dispose of prior to the hearing. The Presiding
Administrative Law Judge will determine whether a pre-hearing conference is appropriate and the
timing thereof.

Which conferences are held telephonically?

Some conferences are conducted by telephone conference call. Several factors are taken into
consideration in setting a conference telephonically. Some of these factors are calendar
commitments and the travel time and distance for the parties, counsel and the ALJ.

Are the telephonic conferences recorded?

That depends; if only routine issues are discussed and resolved, there is generally no need for
testimony or the recording of oral argument. If a significant legal issue is to be argued or
evidence received in the form of oral testimony, that part of the pre-hearing conference will likely
be recorded to provide a record for judicial review.

MOTIONS
Should motions be filed with OAH, even if there has been no notice the case has been

transferred from SEHO?

Yes. Parties should not expect to be notified that a case has transferred to OAH.

Are pre-hearing motions assigned to the ALJ handlin g the case?

It depends on the timing of the motion. OAH has centralized special education case filing in
Sacramento. Cases are transferred to a regional office close to the time of the scheduled hearing
date.

Most motions filed before the transfer of the file to a regional office will be handled by the
Presiding Administrative Law Judge of the Sacramento office or his designee. Motions filed after
the file transfer may be handled by the regional Presiding Administrative Law Judge, his or her
designee, or by the Administrative Law Judge assigned to hear the matter.

If motions are filed in Sacramento after the filet  ransfer, the motion will be transferred by
OAH to the appropriate office.

What types of motions will OAH consider (continuance, dismissal, motion for summary
adjudication, consolidation, bifurcation or joinder)?



OAH will consider any motion over which it has apparent jurisdiction, including all of the cited
examples.

What types of requests do not require a motion?

Most requests should be in the form of a motion. Some requests, such as a request for an
interpreter, need not be.

What are the deadlines to respond, reply and rule 0 n motions (briefing schedule)?

These will depend on the nature of the motion, the urgency with which the matter must be
decided, and the proximity to the hearing date. OAH will, when appropriate, provide deadlines for
response. Parties should refer to CCR, title 1, sections 1022 and 1026. OAH prefers an
expeditious response by the party opponent without OAH prompting. No deadlines for rulings
exist except where provided by law.

Does OAH request oral arguments on a motion?

The ALJ deciding the motion has the discretion whether to request oral argument on a motion.
The ALJ may also seek declarations/affidavits where factual contentions must be addressed in
order to rule upon a motion.

Before OAH rules on a motion, will OAH ensure that all parties get a copy of the motion
and an opportunity to respond orally and/or in writ ing?

With the exception of those matters permitting ex parte motions, OAH will endeavor to ensure
that the party opponent has been served and has an opportunity to respond either verbally or in
writing. Generally, OAH will rely on proof of service documents attached to the proponent’s
motion.

CONDUCT OF HEARINGS

Are the hearings recorded?

Yes, currently, the hearings are recorded by multi-track electronic recording devices. In the near
future, the hearings will be recorded by digital recording systems loaded as software into laptops
with sound mixer and microphones.

May a party request a court reporter and who arrang  es it?

Yes. The parties, with the permission of the ALJ, may agree to use a certified shorthand reporter
(court reporter) at their own expense to produce the official record. If a court reporter is used, the
court reporter shall comply only with the directions of the assigned ALJ during the hearing.

Parties who agree to use a court reporter at their own expense must contact the OAH calendaring
department to make arrangements for retaining a court reporter.

If the parties do not request a court reporter, the record provided by the OAH electronic recording
device will be the exclusive record upon appeal.

May a party request that security be present at eit  her the mediation or the due process
hearing?

Yes. See CCR title 1, section 1019.

Who requests and makes arrangements for an interpre  ter?

A party who requires an interpreter makes the request to OAH. Upon request, OAH will arrange
for the presence of the interpreter.



How does OAH handle in pro per proceedings? Does O  AH provide any special assistance
to parents representing themselves?

The ALJ will do his or her best to help the pro per litigant comprehend the proceedings, beginning
with an explanation of the rights accorded pro per parties and answering any questions posed by
the pro per litigant about the hearing process. However, the ALJ may not act as an advocate for

the pro per party.

OAH has many years of experience presiding over matters in which one or more of the parties
appear in pro per.
Does OAH set time limits for hearings?

OAH will, in consultation with the parties, attempt to determine a reasonable number of days
necessary to complete the presentation of evidence. OAH will typically “reserve” that number of
days on the calendar for the case and notice the hearing accordingly. If the hearing does not
conclude in the days allotted, normally the parties and the ALJ will obtain the necessary
additional hearing days to complete the matter.

Does OAH set time limits for withess testimony?

OAH has not historically limited time for the presentation of evidence. However, ALJs have the
power to do so in any particular case in the exercise of their discretion.

What can the parties expect to happen at the first day of a due process hearing?

The ALJ will address any preliminary motions and issues, invite opening statements, and begin
the process of receiving evidence. Parties must appear at the hearing prepared to proceed with
the hearing. Parties should not assume the first day of hearing (or any significant portion of the
day) will be spent in settlement discussions.
Is telephonic testimony permitted?
Yes, telephonic testimony is permitted under the California Education Code at the discretion of
the assigned ALJ.
Are the technical rules of evidence followed in hea  rings?
No. CCR, title 5, sections 3082, subdivision (b) and 3089, apply. These regulations generally
incorporate the APA rules of evidence found in California Government Code section 11513.
Are closing briefs accepted?
Yes, if the assigned ALJ, in consultation with parties and counsel, determines that closing briefs
are appropriate in a particular case.

DECISIONS

Does OAH use a format for writing decisions?

Yes. The general OAH format for decisions includes identification of parties, hearing dates and
location(s) and other preliminary information. This will typically be followed by a statement of the
issue(s) presented; factual findings; legal conclusions, and the order.

What is the timeframe for issuing decisions after t he hearings?

Unless timelines are waived by the parties, OAH will endeavor to meet the timelines within
applicable federal and state law.



Does OAH abide by the 45-day timeline in whichtoi  ssue a decision following a hearing?

Forty-five days is the deadline to complete the hearing process. Absent a waiver by the parties,
OAH will comply with the timelines of the IDEA and implementing federal regulations for issuance
of decisions.

What precedential value will OAH give to SEHO decis  ions and to its own decisions?

OAH will follow California Code of Regulations, title 5, section 3085, which characterizes prior
decisions (by SEHO or OAH) as “persuasive, but not binding authority.”

Will OAH post its decisions on a website? Will the decisions be published? Will OAH
send the decisions to a publisher such as LRP anda  llow them to publish the decisions?

The decisions, after redaction of confidential information, will be sent to the CDE, which will
continue to post them on its website. OAH will not independently publish decisions. OAH intends
to discuss with LRP the logistics and propriety of including decisions on the LRP website.

RESOLUTION SESSIONS

What is the process for notification of the resolut ion session? How will meetings be
scheduled after notification?

The obligation for convening the resolution session and assembling the required participants falls
on the school district. It is not clear that OAH has any responsibility for resolving disputes which
arise in the course of the resolution session. OAH'’s responsibility is limited to ruling on motions
that relate generally to the matter and processing of the case if no resolution is reached within the
30 days.

If parents don't want to attend the resolution sess ion, can a district move to have the
request for hearing dismissed? (The statute states that parties "may proceed" to hearing if
no resolution has been reached.)

No. As noted above, both parties may waive the resolution session or opt to go to mediation.
The agreement must be signed by both (or all) parties.

Does OAH expect the parties to notify OAH of the ou  tcome of the resolution session?

OAH does not expect to be notified of the outcome of the resolution session other than whether

there was or was not a resolution. If the parties do not notify OAH that the matter was resolved,
OAH will assume after 30 days that the case was not resolved and will set the matter for hearing
and refer it to SEHO for mediation.

Does the resolution session have to include the ent ire IEP team? (The statute says it has
to include the IEP team.)

This is covered in IDEA, which does not, as suggested by the question, require the entire IEP
team. The IDEA requires participation by “relevant” IEP members who have knowledge of the
complaint.

How does OAH interpret the phrase “relevant members of the IEP team” as it relates to the
resolution session?

The phrase “relevant members of the IEP team” will be interpreted by the assigned ALJ in the
context of any case in which this becomes an issue. However, OAH will not typically become
involved in issues which relate exclusively to the conduct of the resolution session.



MEDIATIONS

When will OAH start conducting mediations?

OAH will begin conducting mediations for cases filed on and after January 1, 2006.

How are mediations currently scheduled?

At least until January 1, 2006, mediations in conjunction with due process hearing requests will
be scheduled by SEHO contract mediators consistent with their past practice.

How are mediation dates selected?

Mediators schedule the dates of mediation with the parties.

How will the parties be advised that a mediator has been assigned to the case?

That information is included in the notice of hearing. SEHO is currently advising OAH of the
name of the mediator assigned for cases filed after July 1, and OAH is including the mediator’s
name and resume in the hearing notice.

Will the mediations have to be held during the 30 d  ay period for the resolution session?

No. If the school district files the due process hearing request, a hearing date will be noticed and
the parties notified of the name of the SEHO mediator who will contact them. The SEHO
mediator will schedule the mediation.

If a parent files the due process hearing request, OAH will wait the requisite 30 days to notice the
matter for hearing and notify the parties of the name of the mediator. Mediations will not be held
during the 30 days allocated for a resolution session. The parties can opt to proceed to mediation
by joint agreement or may jointly agree to waive the resolution session in writing.

May the parties agree to mediation and extend the h  earing timelines?

OAH will, for the present, continue the long-standing SEHO policy permitting matters to be taken
“off calendar” during initial mediation efforts by SEHO mediators.

How does OAH ensure that the same ALJ does not medi  ate a case and then hear a case
involving the same school district but a different student? For example, on July 1st the
ALJ mediates a case involving student 1 and school district A and on August 1st hears a
case involving student 2 and school district A.

There is no legal or ethical impediment to this practice. Civil courts, arbitrators, and dispute
resolution services follow this practice. In some of the larger school districts, ALJs will regularly
mediate and hear cases involving the school district. ALJs, of course, will not hear cases they
have mediated.

SUBSTANTIVE LEGAL ISSUES

How does OAH deal with the current differences betw een IDEA as amended in 2004, the
federal regulations, and state law?

OAH follows case law regarding the relative precedence of federal law, state law and state
regulations whenever a conflict exists.

Will there be consistency in terms of rulings and p rocedures within each Regional Office
and among the Regional Offices?

OAH will endeavor to provide a generally consistent hearing process among all of the regional
offices and ALJs. However, each ALJ has an individual responsibility to hear and resolve issues



that come before him or her. As is true with any adjudicative body, ALJs may not always agree
on the correct manner in which to interpret the law.

What is OAH's position with regard to the applicabi lity of IDEA 2004 for cases filed before
July 1, 20057

As a general matter, while the reauthorized IDEA provisions do not appear to apply retroactively,
these kinds of issues will be resolved by Presiding ALJs or assigned ALJs on a case by case
basis within the context of matters assigned to them.

MISCELLANEOUS

EX PARTE COMMUNICATIONS

When is it appropriate, if ever, to receive callsf  rom ALJs even to discuss procedural
matters? (See CCR, title 5, Section 3084 and Calif ornia Government Code Section
11430.10.)

These matters are covered in the sections cited. See also Government Code section 11430.20
for permissible communications to the Administrative Law Judge. Generally, communications
regarding “issues in the proceeding” are prohibited, although communications concerning “a
matter of procedure or practice, including a request for a continuance, that is not in controversy”
are permitted.

ADMINISTRATIVE LAW JUDGE TRAINING

Is OAH ensuring that the ALJs are properly trained pursuant to Education Code section
56505(c)?

Yes.

AVAILABILITY OF INFORMATION

How long does it take for information concerning a case to appear on the OAH website?
Information about cases on the OAH calendar is posted automatically to the OAH website. The
information should appear on the website with minimal delay.

When will OAH send out procedures?

OAH sends “procedural safeguards” to the parties with the initial notice of hearing. Other
procedures will typically be included on our website and those which are defined as regulations
will be promulgated as such.

Will OAH develop a written procedural manual?

Not as such. Existing procedural regulations will be augmented to add procedural rules specific to
Special Education matters.

REGIONAL OFFICES

Will OAH open more Regional Offices; if so, where?

Yes.



Where?

Two new regional offices will be located in Southern California. The locations have not yet been
determined, but will likely be in the San Fernando Valley near the intersection of Highways 405
and 101, and in Orange County, probably near the City of Irvine.

Updated : 9/7/2005
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IMPORTANT: This form is designed to assist parents in requesting mediation services and a due process
hearing. Provide all information requested. Failure to provide all information may result in delay or
dismissal of your hearing request. The Special Education Division will contact you regarding your hearing
request.

First and Last Name (Required) First and Last Name
Street Address (Required) Street Address

City, Zip Code (Required) City, Zip Code

Date of Birth Home Phone

Grade Level Work Phone

School of Attendance (Required) Fax

District of Attendance

INSTRUCTIONS; Below, please list the Parties to be named in the Due Process Hearing Request. This
includes any school district, county office of education or other public agencies responsible for providing
services you feel should be a party in the hearing. (Use additional sheets if necessary)

Additional Party

Additional Party

Additional Party




INSTRUCTIONS: Federal and state law require you describe with specificity the nature of the
problem/complaint. Simply describing a problem as “Student denied FAPE for school year 2003-2004" is
insufficient. Include facts, dates, references to specific IEP provisions, etc. Failure to identify specific
problem(s) may result in the dismissal of this Due Process Hearing Request. Please attach separate
sheets if necessary.

Problem(s) (Please number and list separately) :




INSTRUCTIONS: Federal law requires that you provide a proposed resolution to each problem
identified above. Again, you are required to be specific. Filling in the spaces below with “Provide
a Free Appropriate Public Education (FAPE)” is insufficient. Please attach separate sheets if
necessary.



Proposed Resolution(s) (Please number to correspond to problems listed)
1.




INSTRUCTIONS: If interpreter services are needed, please indicate below.

Language Person needing interpreter services

INSTRUCTIONS: Federal and state law require you to send or deliver a copy of this form to each
party named above. Additionally, send a copy to the Special Education Division and retain a
copy for yourself. Please check the box below to indicate your compliance with this requirement.
In the event a legal representative makes service, please attach a copy of the proof of service. If
service was accomplished by other than first class mail, please describe the method of service.

1" $% N &% (# ! P * &N
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Signature of party requesting hearing Date
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Mediation Only Request Form

Important information you need to know before requesting a Mediation Only:

Participation in a prehearing request mediation is voluntary. If one of the parties
declines the opportunity to participate, the mediation cannot occur. However, either
party still has the option of requesting a state level hearing.

The law provides that attorneys and other independent contractors who provide legal
advocacy services shall not attend or otherwise participate in a "prehearing request
mediation." However, they may participate during all stages of the hearing process.
This means that by requesting a mediation only you may not have an attorney or
advocate present at mediation.

The Special Education Hearing Office will assign your request to a specific mediator.
All mediators are under contract with the Special Education Hearing Office and are
experienced in the area of Special Education Mediation.

If you wish to file a request for Mediation only, complete and print a copy of this
Mediation Only Request Form (NOTE: The required information must be provided for
request to be processed.) and mail or fax to:

Office of Administrative Hearings, Special Education Unit
2349 Gateway Oaks Drive, Suite 200
Sacramento, CA 95833-4231
Phone: (916) 263-0880 - Fax: (916) 263-0890

As soon as the completed request has been processed you will be notified by mail.

STUDENT INFORMATION:

NAME, First and Last (Required)

ADDRESS (Required)

DATE OF BIRTH

GRADE LEVEL

SCHOOL OF ATTENDANCE
(Required)

DISTRICT OF RESIDENCE
(Required)




PARENT INFORMATION:

NAME, First and Last (Required)

ADDRESS (Required)

HOME PHONE ( )
WORK PHONE ( )
FAX ( )

PARTIES TO BE NAMED:

DISTRICT OF RESIDENCE
(Required)

ADDITIONAL PARTIES
(Required)

(Any other school district, including school of attendance, or public agency that is
responsible for providing services that should be a party in the mediation and
hearing.)

REQUESTING PARTY (Circle) (Required)

PARENT PARENT REPRESENTATIVE
SCHOOL DISTRICT SCHOOL DISTRICT REPRESENTATIVE
OTHER AGENCY

If the requesting party is not the parent, please complete the following:

NAME

ADDRESS

ORGANIZATION

PHONE ( )

FAX ( )




BRIEF SUMMARY OF REASON FOR REQUEST (Describe the nature of the
problem including all relating facts.)

PROPOSED RESOLUTION OF PROBLEM STATED ABOVE



